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State supervision of life insurance is a sub- 
ject that is pressing for attention in more than 
one State of the Union, thanks to the Equitable 
Life disclosures. Of course, all the States, 
territories and districts provide for such super- 
vision, by means of insurance departments, but 
the defect of the system is that the supervising 
officer is usually a part of the political machin- 
ery of the State, the office in nearly all cases 


being handed out as a reward for political ser- | 


vices, with the inevitable result that not only 
are men with no adequate technical education 
placed in charge of this most important bureau, 
but such men are sure to give either a perfunc- 
tory or a prejudiced supervision—in some 
cases accompanied by actual corruption and 
graft. While the Albany Law Journal has 
frequently expressed the opinion that there is 
altogether too much legislation, there would 
seem to be a fruitful field for the passage of 
some new laws for the establishment of a 
standard of solvency by which the financial con- 
dition of the organizations may be tested, the 
designation of the investments in which com- 


-panies may place their funds, the prescription 


of adequate forms under which the companies 
shall render their annual reports, and provid- 
ing for the proper verification of these accounts 
by personal examination. On this subject 5S. 
Herbert Wolfe, who has had large experience 
in the examination of life insurance companies 
in many of the States, thus concludes a notable 
article in the July issue of the North American 
Review : 

Life insurance is a huge structure and its erection 
must be watched by competent eyes. If the founda- 
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tion be placed upon shifting sands, if the materials 
entering into the building are of inferior quality, or 
if the work of upbuilding is conducted improperly, 
the structure will fall to the ground, bringing desola- 
tion and ruin to great numbers. It is to the credit 
of State supervision that such good work has been 
accomplished with such poor tools. With the full 
realization upon the part of the people of the cost to 
them of the failure of a weak and pliable commis- 
sioner to do his duty, may we not hope that, before 
another decade passes, we shall see the Office stripped 
of its political nature and its administration in the 
hands of men equipped by education and training to 
protect the interests of the millions of policyholders 
throughout the world? When that time comes, the ~ 
funds of a life insurance company will never be re- 
garded as a means whereby one group of financiers 
may profit at the cost of another group. The title to 
the funds will rest securely in the policyholders, and 
the only thing needed to effect this transformation 
is the realization upon the part of the policyholder of 
the necessity for it. 





On another point, also, there is need of more 
publicity and of sweeping reform. We refer 
|to the cost of insurance. It has been shown by 
| unquestioned statistics that the expenses, com- 
|pared with the income of companies in this 
|country, are generally more than twice as high 
as they are in England and Germany. Ob- 
viously, we in this country spend too much 
money on high salaries, sumptuous furnish- 
ings and especially in the amounts going to the 
agents and solicitors who drum up new busi- 
ness. In the struggle for bigness the eager 
rivalry for rapid growth, money is spent at a 
rate that amazes the slower-going foreigners. 
It is indeed high time that the law should step 
in and regulate the insurance business, just as 
it has the business of the savings banks of the 
State, for the one is almost as important to the 
life of the people as the other. 


In a decision recently rendered, the Court of 
Appeals of this State holds that it is not neces- 
sary for each member of a firm in the plumb- 
ing business to be registered and licensed as a 
master plumber. The question was raised in 
a suit brought by Robert Schnaier against the 
Navarre Hotel and Improvement Company. 
The only defense interposed in the litigation 
was that one of the plaintiffs was not a mem- 
ber. The Court holds that the law for the 
registry of all in the firm is in conflict with con- 
stitutional restrictions, and particularly with 
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the provision that no person shall be deprived 
of life, liberty or property without due pro- 
cess of law. The right to follow any lawful 
pursuit is inalienable, and the Court holds that 
a law which hinders a man from going into 
the plumbing business with another infringes 
the rights secured by the Constitution. The 
regulation is condemned as impossible. 





Secretary William H. Taft, of the War De- 
partment, has been talking to the students of 
Miami University on the subject of divorce 
and the need of uniform laws throughout the 
United States regarding it. The secretary 
pointed out the fact that last year there were 
612 divorces out of every 10,000 marriages, 
and he was moved to inquire if this continued 
what was to become of what is to-day the foun- 
dation of our civilization and our State — the 
home and the family? Ought there not to be 
some adequate provision made to prevent the 
looseness with which a marriage bond is tied 
and the ease with which it may be dissolved? 
He suggested that if it were given to congress 
to pass uniform marriage and divorce laws we 
could be certain that the majority in the con- 
gress of the Union would see to it that con- 
servative restrictions upon the law of divorce 
would be enacted, and that for no trivial reason 
should there be a separation of those joined to- 
gether in matrimony under the law; also we 
could be certain that, administered as the di- 
vorce law would be by judges of the Federal 
courts, subject to the general supervision of the 
Supreme Court of the United States, there 
would be a uniform administration of the law 
in the courts. This is a subject to which the 
ALBANY Law JouRNaL has frequently referred, 
and this publication has long advocated what 
the secretary now advocates. It is to be hoped 
that what so popular and able a man as Secre- 
tary Taft says will have some influence in crys- 
tallizing and concentrating public thought and 
opinion upon the great question which lies at 
the very foundation of social progress. 





In the case of the Russian cruisers interned 
in Manila harbor, the government of the 
United States has taken an advanced position 
in international law which will serve as an im- 


portant precedent. The war vessels referred 
to, it will be recollected, received their injuries 
jat the hands of the enemy and not through 
* stress of weather.” This fact made neces- 
‘sary greater care in dealing with them, since 
‘to allow an extensive time for repairs might 
| properly lead to the complaint from the Jap- 
janese government that the United States, a 
‘neutral, had given the Russians an opportunity 
|to recover from the blows inflicted by Togo’s 
ships. It having been shown that the Russian 
ships had entered Manila harbor at the rate of 
fifteen knots an hour and could repair the worst 
| damage in sixty days, it was obvious that they 
were entirely able to take care of themselves 
so far as danger from the elements was con- 
cerned, and hence they were given the choice 
of taking on the necessary stores and putting 
to sea within twenty-four hours or dismant- 
ling. Thus has been set an important prece- 
dent with ‘respect to war vessels disabled by 
gunfire. 





The appointment of the Hon. Morgan J. 
O’Brien as Presiding Justice of the Appellate 
Division, First Department, has given great 
satisfaction to the Bar in general. A member 
of the Appellate Division since its organization, 
Justice O’Brien has aided, both by his counsel 
and his industry, in making that tribunal ful- 
fill its mission. Of a judicial temperament, 
learned in the law, and possessed of great in- 
dustry and high integrity, the new appointee 
meets every requirement. Added to this is a 
kindly manner and a uniform courtesy to the 
profession not always found in members of the 
judiciary. Governor Higgins, in making this 
appointment in disregard of political considera- 
tions and wholly for fitness, has done mani- 
festly the right thing, and he as well as the 
Court is to be congratulated. 





The decision of the Court of Appeals in the 
case of Albert T. Patrick, accused of the poi- 
soning to death of Millionaire Rice in 1900, 
that the judgment of conviction must stand, is 
being sharply criticised for the reason that the 
result was reached by the close vote of four to 
three. Judge O’Brien writes a dissenting opin- 
ion in which Judges Vann and Cullen concur, 
in which he unequivocally declares that the 
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accused did not have a fair and impartial trial ; 
that there has been a disregard of the funda- 
mental principle of the common law that be- 
fore anyone can be convicted of murder or 
manslaughter it must be clearly proved that 
the death of a human being was feloniously 
accomplished. The point is made that in cap- 
ital cases the law is that where the case is close 
and doubtful, the benefit of the doubt goes to 
the accused. Certainly, the division in the 
highest Court could not have been closer, and 


it seems quite clear that had any of the mem- | 


bers of the minority of the Court been on the 
jury that convicted Patrick, there never would 
have been a conviction on the evidence. Abso- 
lute unanimity in the highest Court is, of 
course, not provided for by law, but it would 
seem that where so much real doubt exists as 
is found in this case the execution of the sen- 
tence would be little short of judicial murder. 
Public sentiment would hardly sustain the car- 
rying out of the death penalty under such con- 
ditions. As for the accused himself, he boldly 
declares that he is not willing to ask or accept 
a reprieve from the executive, but that he only 
desires further delay in order to permit the 
Supreme Court of the United States to review 
the proceedings had. Patrick has made a gal- 
lant fight for life, and, notwithstanding the de- 
cision of the Court of Appeals, the end is not 
yet. 
———_—_>—_—— 


THE LAW OF THE CONSTITUTION IN RE- 
LATION TO THE ELECTION OF PRESI- 
DENT. 


By J. Hampton DovuGuHerty.* 





Any topic professing to deal with the Constitution 
of the United States should have a personal as well 
as legal interest to the bar of New Jersey. Of the 
thirty-nine signers of that instrument, four held com- 
missions from the council and assembly of the State 
to represent it in the convention of 1787, William 
Livingston, William Paterson, David Brearley and 
Jonathan Dayton. William Livingston was several 
times governor of the State, and held that office when 
commissioned to act as a delegate to the Philadelphia 
convention. William Paterson, his successor in the 
governorship, was nominated by President Washing- 
to the place of associate justice of the Supreme Court 
of the United States, and sat in that august tribunal 
from 1793 until 1806. Upon Chief Justice Ellsworth’s 


* Address before the New Jersey State Bar Association at 
Atlantic City N. J., June 17, 1905. 


| resignation, the general expectation seems to have 
|been that President Adams would nominate Paterson 
to the vacant post. Out of consideration for the 
feelings of Cushing, who was Paterson’s senior upon 
the bench, Adams declined to promote him, but ten- 
dered the office to Marshall, by whose side Paterson 
sat for five years. David Brearley, the Chief Justice 
of New Jersey, was placed by his associates in the 
convention upon the grand committee of eleven to 
which were referred the mode of choice of the presi- 
dent of the United States, and the subject of his 
eligibility and his powers; and Brearley subsequently 
sat in the convention summoned by your State to 
decide upon the momentous question of the ratifica- 
tion or non-ratification of the new Constitution. 
Jonathan Dayton, the fourth signer, was, for two 
successive terms, speaker of the house of representa- 
tives and afterwards sat for New Jersey in the senate 
of the United States. The very fabric of the Consti- 
tution is woven from a compromise between the New 
Jersey plan, which aimed to maintain the equality of 
States, small and large, and the Virginia plan, which 
would have merged the States in a centralized gov- 
ernment. When, after many concessions, the task of 
the convention was finished, the people of New Jer- 
sey, on December 18, 1780, cordially ratified its work, 
your State being the third in order to announce its 
approval of the new Constitution. The first ten 
amendments, or bill of rights, are rarely dissociated 
in thought from the original text, whose sacredness 
they seem to share, for their passage was recom- 
mended to overcome the distrust that kept some 
States aloof from ratification. New Jersey led all her 
sisters in recommending their adoption. In vindica- 
tion of my topic I might appeal to the example of 
one of your presidents, Chancellor Stevenson, who, 
in an interesting and instructive address before this 
Association, in the summer of 1901, upon the meaning 
of the words, “the United States,” in the uniformity 
clause of the Federal Constitution, expressed his 
desire to incite his younger brethren to the regular 
and thorough study of our great organic law. Surely 
upon the anniversary day of Bunker Hill, upon a soil 
fully as consecrated as that of Massachusetts, with 
the blood of revolutionary heroes,—to the descend- 
ants of the men of Princeton, Trenton and Mon- 
mouth a brief study of some features of the great 
chart of our government might seem a patriotic 
privilege. Would that some wizard of fiction, a Scott, 
a Thackery, a Dumas, might re-people these scenes 
with images of the hallowed dead, so that in the veri- 
similitude of life they might re-enact the drama of 
their time. The Mirabeaus were few that sat in the 
French States General of 1789, but our States sent 
their intellectual Titans to the convention of 1787. 
Nor would New Jersey’s revolutionary heroes blush 
at the record of their descendants. To Paterson in 
after years succeeded Bradley in the Supreme Court; 
to Dayton, Pennington, as speaker of the house, and 
the roll is long and illustrious that is blazoned with 
the names of the Daytons, the Dickersons, the Fre- 
linghuysens, Stocktons. 
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Gladstone eulogized the American Constitution as 
“the most wonderful work ever struck off at a given 
time by the brain and purpose of man.” It does not 
derogate from our reverence for that instrument to 
learn, as one of your own scholars, Professor Alex- 


ander Johnston, of Princeton, clearly showed that | 


“not creative genius, but wise and discreet selection 
was the proper work of the convention.” The only 
feature of its work which may fairly be styled 
creative, relates to the electoral system,— unless, per- 
haps, the provisions of the Constitution of Maryland 
for the choice of electors to nominate State senators 
may be considered the model from which the presi- 
dential electoral system is derived. The presidential 
electors have been as completely stripped of their in- 
tended functions as have their long dead prototypes 
of medieval Germany, but in all other respects time 
has more than vindicated the wisdom and sagacity of 
the founders of the Constitution. While the ques- 


in districts, as well as by the general ticket system, 
the theory of the critics of the Michigan statute was 
that the appointment of electors was intended by the 
Federal Constitution, to be the act of the State as a 
corporate entity; and in urging this theory the op- 
ponents of the Michigan enactment were only fol- 
lowing the reasoning put forth by the federalists in 
the State of New York, in 1799 and 1890, when they 
defeated a bill drawn to give to the people the right 
of choice in districts, on the plea that the intent of 
the Constitution was that the States should act as 
corporate entities in the appointment of electors. In 
a learned opinion in which the various methods of 
choice of electors in the different States, in the early 
days, are exhaustively reviewed, the Court upheld 
the Michigan statute, declaring in unequivocal lan- 
| guage that absolute control of the method of appoint- 
| ment was given to the State legislatures. “ The ap- 
|pointment and mode of appointment of electors 





oa 


tion of ratifying the Constitution was undergoing | belong exclusively to the States under the Constitu- 
discussion, James Monroe, in an address to the people | tion of the United States.” Benton, in the United 
of Virginia, said: “The electors hold the reins.” | States senate, in 1824, in arguing that the word 
Democracy to-day, and not the eléctors, hold the|“ appoint” was not intended to deprive the people 


reins. But is democracy in actual control, or is its 
supremacy merely formal and not vital; and is the 
actual power of selection of the chief executive to-day 
as inexorably vested in nominating conventions as it 
formerly was in nominating caucuses? Was Benton, 
in whose eyes all caucuses and conventions were 
odious usurpers, correct in saying: “ The people have 
no more control over the selection of the man who 
is to be their president than the subjects of kings 


have over the birth of the child who is to be their | 


ruler?” This interesting inquiry awakens many re- 
flections, but I wish, at present, to invite your atten- 
tion to some of the legal questions which are sug- 
gested by the clauses of the Constitution relating to 
the election of the president. These’ succinct pro- 
visions are hardly longer than Lincoln’s brief but 
immortal oration at Gettysburg. 

The original Constitution thus prescribes the 
method of the appointment of electors: “ Each State 
shall appoint, in such manner as the legislature 
thereof may direct, a number of electors equal to the 
whole number of senators and representatives to 
which the State may be entitled in the congress, but 
no senator or representative, or person holding an 
office of trust or profit under the United States shall 
be appointed an elector.” This clause of the Consti- 
tution was a few years ago, in McPherson v. Blacker 
(146 U. S. 1) unanimously held by the highest tri- 
bunal of the nation to vest the State legislatures with 
plenary power to appoint in such manner as they 
pleased. In that case the constitutionality of an act 
of the legislature of Michigan was assailed, by which 
an elector was directed to be chosen in each of the 
twelve congressional districts into which the State 
was divided, and two additional electors were to be 
chosen, one in an eastern, the other in a western sec- 
tion of the State as delimited by the law. Although, 
in the early days, electors had often been directly ap- 
pointed by the State legislatures, and had been chosen 


|of the right of choice, and that it was a species of 
tyranny for the legislature of a State to arrogate the 
power of appointment to itself, somewhat pedantically 
said that the word “appoint” was used to avoid a 
“tautophony,” and that it really meant “elect.” But 
no more absolute or autocratic word than “ appoint” 
could have been employed to import the plenary 
|power of the State legislature. So comprehensive 
and unfettered is the grant, so omnipotent the power 
of the legislature, that it may not only itself choose 
ithe electors, or confer the privilege of election upon 
|the people, to be exercised in districts, or by a vote 
| upon a general ticket throughout the State at large, 
| but it may even go so far as to give the power of 
| appointment to the judiciary of a State, or to any 
| body or person. In his opinion, as a member of the 
electoral commission of 1877, upon the Florida case, 
| your own senator, Frederick T. Frelinghuysen, stated 
| that the legislature of Pennsylvania had, at one time 
|in the history of that State, conferred the power of 
appointing electors upon the judiciary of the State; 
and a distinguished representative of New York, 
Henry R. Storrs, whom Henry Clay once pronounced 
the most eloquent man to whom he had ever lis- 
tened, impressively declared in the house of represen- 
tatives, in 1826, that the power of a State legislature 
was so unlimited that it might direct the electors to 
be chosen by the officers of a bank or even by a 
synagogue; and no one disputed his contention. But 
there was never any decision by the Supreme Court 
upon the formidable nature of this power until that 
rendered in McPherson v. Blacker. One startling 
corollary or deduction from the language of the Con- 
stitution, which was not, however, drawn by the 
Court, has met with the approval of some distin- 
guished statesmen and jurists. It has been ably 


argued that this clause of the organic law contains a 
gift of power direct from the federal quthority to 
the State legislature, and that no State Constitution 
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can in any manner limit it. Hence, if the legislature 
of the State of New York should take from citizens 
who exercise the suffrage, the privilege of voting for 
presidential electors, and vest the appointment in the 
Court of Appeals of the State or the New York 
Central Railroad Company, such an apparently revo- 
lutionary procedure would be within its competency, 
under the nation’s organic law. There is a marked 
contrast between the provisions of that instrument 
touching the appointment of electors, and the clause 
relating to the election of members of the house of 
representatives, for the members of that house are 
to be elected by electors, that is, citizens, qualified 
to vote for representatives in the most numerous 
branch of the State legislature. 
Morton, sitting as a member of the electoral commis- 
sion of 1877, “the Constitution of a State should 
provide that the presidential electors should be ap- 


pointed by the Supreme Court of a State, that could | 


not prevent the legislature from providing that elec- 
tors may be appointed by the vote of the people.” 
Freylinghuysen and: Garfield expressed their full 
accord with Morton’s view, but Bayard registered his 
emphatic disapproval. Unfortunately, none of the 
Supreme Court justices who were members of the 
commission made any utterance upon this precise 
point. It must, I think, be conceded, and it 
was held by a majority of that commission, that no 


State Constitution can add restrictions to the qualifi- | 


cations of electors, which are not contained in the 
Federal Constitution, but Morton’s, Frelinghuysen’s 
and Garfield’s proposition goes further. Morton had 
previously enunciated the same views, in the senate, 
in 1874, in arguing for an amendment to the Consti- 
tution which should abolish the entire electoral ma- 
chinery. He then said: “The legislature may any 
day repeal the law by which the electors are to be 
elected by the people, and may direct them to be 
elected by the joint ballot of the two houses, or may 


authorize the governor of the State, or its Supreme | 


Court to appoint them.” Thus, at the threshold of 


the electoral system arises a question of transcendent | 
moment, which is, has the organic law of the United | 


States, in clothing a State legislature with plenary 


power to appoint electors, elevated the legislature of | 


the State above and beyond the State Constitution? 
I shall not presume to do more than state the 
question. 

The Constitution prescribes that no senator or 
representative or person holding an office of trust or 
profit under the United States shall be appointed an 
elector. In all our political history there is nothing 
so extraordinary as the complete subversion of the 
Constitution whereby the class prohibited from 
becoming electors have, in actual practice, through 
the agency of nominating conventions, become the 
persons who name the electors. But our present con- 
cern is rather with the legal problems which the ap- 
parently clear and emphatic prohibition of the Con- 
stitution has raised. Is this provision self-executing ; 
or does it require congressional legislation to render 
it effectual? It has been cogently argued by eminent 


jurists that it is not self-executing, whereas jurists of 
equal rank have maintained that, like the prohibition 
against the passing of an ex post facto law, or a bill 
of attainder, it executes itseif. In 1837 a committee 
of congress, which numbered among its members 
Clay, Silas Wright and Felix Grundy, said that, 
should it ever become necessary to determine upon 
|the qualifications of electors, the important question 
| would be presented, What tribunal would under the 
| Constitution be competent to decide? Would the re- 
| spective colleges of electors in the different States 
| determine the qualifications of their own members, 
or would congress or some other branch of the Fed- 
| eral government undertake the duty of decision? 





“Tf,” said Senator Congress has never answered these questions by any 


| legislation, permanent or temporary. Most divergent 
|views have been entertained. It has been claimed 
that the States alone are to pass upon the qualifica- 
tions of their electors, but such a doctrine would 
make the State which had disobeyed the prohibition 
of the Federal Constitution, the judge of its own 
| conduct, and it has therefore been argued that it is 
for the general government to decide whether dis- 
qualified or ineligible electors have been appointed 
by a State. Others again have contended with much 
show of reason, that if an elector has been elected or 
appointed, he becomes an elector de facto, although 
constitutionally ineligible — unless perchance his in- 
eligibility should be so patent as to require no proof 
whatsoever to establish it; and that nothing short of 
a writ of ouster executed before his vote was given 
in the electoral college would avail. According to 
this line of reasoning, an elector who might happen 
to hold the office of postmaster or shipping commis- 
sioner would be an elector de facto, if not also de 
jure, whereas a vote for two Federal senators as 
electors would be ipso facto void. 

While the Constitution provides that no person can 
, become president merely because he has the highest 
number of electoral votes in his favor, but makes a 
| majority of the votes of the appointed electors essen- 
‘tial to a choice, as the instrument originally stood, 
before the passage of the twelfth amendment, a per- 
son might be elected vice-president, so long as he 
was next highest on the list to the person chosen 
president, although he had not a majority of the 
electoral votes. This was Adams’ case in 1789, for 
although next upon the list to Washington, who had 
all the sixty-nine electoral votes, Adams had but 
thirty-four. 

The provisions of the original Constitution relat- 
ing to the election of president and vice-president 
were found to operate unsatisfactorily before many 
years had elapsed. Washington was the unanimous 
choice of the electors for the office of president, but 
upon his retirement to private life the vote in the 
electoral colleges showed that there were always two 
candidates for the chief executive office from the~ 
ranks of either party. Naturally every person of dis- 
tinction sufficient to secure electoral votes was an 
aspirant for the presidency; none aimed for the sec- 
ond place. Hence, as early as 1797, amendments were 
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proposed in congress to require electors to distinguish 
in their ballots their choice for president from their 
choice for vice-president. But congress could not be 
persuaded to see the wisdom of submitting such an 
amendment to the States, until the crisis of 1801, 
which brought the country to the brink of revolution, 
compelled attention to this serious constitutional de- 
fect. When the electoral returns were opened in that 
year in the joint meeting of the two houses, it was 
discovered that Jefferson and Burr had seventy-three 
electoral votes each. Each had not only the same 
number of votes, but also a majority of the votes of 
the electors who had been appointed in the several 
States, and there being no choice by the electors, the 
election reverted to the house of representatives, 
which, under the phraseology of the Constitution, was 
required to make its selection between these two can- 
didates. Thirty-six ballots were had in the house 
before the combination for Burr was broken, and it 
was charged that negotiation and intrigue and the 
promise of offices were necessary to secure a majority 
of the States for Jefferson. These charges may not 
have been true, but the danger of cabal and corrup- 
tion which the electoral system was framed to pre- 
vent seemed on the contrary to be intensified by the 
existence of that system. To overcome the possibil- 
ity of a tie between the leading candidates, and the 
constant recurrence of an election in the house, the 
twelfth amendment was adopted. It was proposed 
in congress in 1803, but was so vehemently resisted 
that the speaker’s vote was requisite to its passage 
in the house of representatives. Only thirteen States 
out of the seventeen then in the Union ratified it. 
Mr. Justice Story seems to question whether the 
amendment was an improvement upon the original 
plan. But one clause in the amendment was a dis- 
tinct improvement, and remedied a decided defect. 
Although the original clause hedged about the presi- 
dential office with limitations, it neglected to safe- 
guard the vice-presidency. Anyone, apparently, was 
eligible to that office — George III, William Pitt or 
the First Consul, if second upon the list, would have 
been elected vice-president, and, upon the death, 
resignation or inability of the president, would have 
become acting president. The twelfth amendment 
effaced such a possibility thereafter, by providing 
that no person who is ineligible to the presidency 
shall be eligible to the office of vice-president. 

By the terms of the original Constitution, if two 
or more persons should have the same number and a 
majority of the votes of the electors, the choice of 
the president, which would then devolve upon the 
house, would be made from these persons, but if no 
one had a majority, the selection was then to be made 
by that chamber from the five highest names upon 
the list. The twelfth amendment, besides requiring 
distinct ballots for president and vice-president, pro- 
vides that if no person voted for as president has a 
majority of the votes of the appointed electors, the 
house of representatives’ shall make its choice from 
the three highest names. In case no candidate for 
vice-president should commdnd a majority of the 





electoral votes, the senate is to choose the vice-presi- 
dent from the two who have the largest numbers of 
votes. The vote in the house is to be taken by 
States, the representation from each State having one 
vote ; a majority of the States is necessary to a choice. 
But no election can be held unless there are a mem- 
ber or members present from two-thirds of the States. 
Debate over the number from which the house should 
choose the president was protracted in the senate in 
1803, when the resolution for amendment, which had 
originated in the house of representatives, was dis- 
cussed in the upper chamber. The house resolution, 
preserving in this respect the language of the original 
Constitution, contained the number five. The senate 
reduced the r:umber to three in order to overcome 
the scruples of the smaller States, whose senators 
feared that the larger number would lessen the prob- 
ability that a president would ever come from a small 
State. To understand the feeling of the small States, 
analyze the electoral vote of 1801. Jefferson and 
Burr had seventy-three votes each, Charles C. Pinck- 
ney of South Carolina had sixty-four votes, John 
Adams of Massachusetts, sixty-five, and John Jay 
of New York, one. If the house, in electing the 
president, had the right to select one of five (which 
would have been its right and duty under the orig- 
inal Constitution, had no candidate received a ma- 
jority of the electoral votes), Jay, who had only one 
electoral vote, would have been a competitor, and 
the influence of a large State and its possible ability 
to effect a combination in the house in the interest of 
its favorite, awakened the jealousy of the smaller 
commonwealths. In this narrow dread and suspicion, 
the real objection to any arbitrary number, especially 
a small number, was ignored. Suppose there are 
four candidates, A, B, C and D, no one of whom has 
a majority of all the electors who have been ap- 
pointed, and assume that C and D, as is easily pos- 
sible, have the same number of electoral votes; how 
is the election in the house to proceed, with the 
house limited to a choice between three, unless either 
C or D withdraw from the race? Or suppose the 
electoral votes are equally distributed among A, B, 
C and D, how is the house to proceed to discharge 
its duty of electing? If in the first suppositious case, 
C and D are each to be treated, as third upon the 
list, because the votes in their favor are equal, shall 
A, B, C and D be all treated as first upon the list, 
inasmuch as each has the same number of votes, and 
will candidates E and F have a right to be voted for? 
In 1825 there were four candidates for the presi- 
dency, no one of whom had a majority of the elec- 
toral votes, and the election consequently reverted to 
the house. Adams, Clay, Crawford and Jackson 
might have each had the same number of electoral 
votes, or any two of them might have been tied. In 
1860 there were four candidates for the presidency, 
all of whom commanded a substantial vote, Lincoln, 
Douglas, Bell and Breckenridge; but Lincoln, for- 
tunately, had a majority of the electoral votes, al- 
though he had only a minority of the popular vote. 
A tie between candidates at that critical time might 




















XUM 


THE ALBANY 


LAW JOURNAL. 199 








have had calamitous consequences. This weakness in 
the twelfth amendment has not escaped criticism. 
The feature of the electoral plan that has been 
most condemned is that which throws the alternative 
election into the house of representatives. During 
Monroe’s administration the impression was widely 
prevalent that the election of the president would 
usually fall to the house, and the experience of 1825 
tended to confirm the gloomy apprehension. After a 
lengthy debate, a proposed amendment of a dual 
nature was voted upon in the house in the spring of 
1826. One resolution, providing for an amendment 
to the Constitution requiring electors to be voted for 
in districts, upon a uniform method, was defeated, 
while the other, which was that the election of presi- 
dent in the house, and of vice-president in the senate 
should be abolished, was carried in the former body 
by a vote of 138 to 52, despite vigorous antagonistic 
expressions of opinion from representatives of the 
smaller States. These States clung to the house elec- 
tion as their sole chance of attaining the presidency 
for their sons. The danger of a tie vote in the elec- 
toral college and the temptation to bargains which 
the house election offers were the chief themes of 
discussion. In later years Senator Morton bitterly 
inveighed against this form of election. Nineteen 
States, he declared in the senate, in 1873, with only 
one-fifth of the population of the United States, 
might elect a president against the wishes of the 
other four-fifths. “And this, by courtesy, has been 
called republican government. Compared with it the 
Rotten Borough system was a mild and very small 
bagatelle.” “This plan of election,” he continued, 
“ furnishes the grandest opportunities for corruption, 
cabal and intrigue. Where the delegation of a State 
is equally divided, it is in the power of one venal 
member by the change of his vote to control the vote 
of the State.” Such unjust accusations were rife in 
the election of Mr. Jefferson, and that of Mr. J. Q. 
Adams, and the great and patriotic Clay never re- 
covered from the charge that as a member of the 
house he had bartered his vote and influence in order 
afterwards to become Adams’ secretary of state. 
Another patent defect in the Constitution is so 
important and might involve such momentous conse- 
quences that nothing but ignorance or a passionate 
veneration for the letter of the organic law or an 
otiose spirit of conservatism can explain the failure 
to remedy it. The fathers, in drafting the Constitu- 
tion, neglected, as I have said, to impose any dis- 
abilities upon the vice-presidential office, but the 
twelfth amendment rectified this error. That amend- 
ment wisely provided for another contingency that 
had been overlooked by the convention. The ballot- 
ing for candidates in the house of representatives in 
1801 continued so long as to arouse profound dis- 
quietude lest no president should be chosen before 
March 4, in which event the country might have been 
without any chief executive. The twelfth amend- 
ment consequently prescribes that “if the house of 
representatives shall not choose a president whenever 
the right of choice shall devolve upon them before 





the fourth of March next following, then the vice- 
president shall act as president, as in the case of the 
death or other constitutional disability of the presi- 
dent.” This amendment prevents an interregnum in 
the event of a prolonged controversy in the house, 
but it still leaves the succession in doubt in the case 
of the death of the president-elect, after the meeting 
of the electoral colleges, and before the inauguration. 
Many of you remember the anxious fear with which 
Lincoln was followed upon his journey to Washing- 
ton early in 1861, and the precautions that were taken 
to avoid his traveling through Baltimore and to en- 
sure his safe arrival at the national capital. Presi- 
dents and vice-presidents have several times died in 
office. Horace Greeley, the Democratic and inde- 
pendent candidate in 1872, did not long survive his 
defeat by Grant at the popular election. His death 
occurred before the time arrived for the electors to 
assemble in their respective States and for the first 
time in the history of the nation since Washington’s 
day a case arose where an elector was free to vote 
as he pleased without direction by caucus or con- 
vention. The Democratic electors scattered their 
votes among different candidates, but three electors 
in the State of Georgia voted for Greeley, thus rais- 
ing a most interesting question when the electoral 
count took place at Washington in February, 1873. 
The count that year proceeded in conformity with 
the twenty-second joint rule which permitted the veto 
of either house to reject any of the votes of a State. 
Hoar, then a representative from Massachusetts, ob- 
jected to the count of these three votes from Georgia 
as void on the ground that they were cast for a can- 
didate who had died before the electoral colleges 
convened. The house sustained Hoar’s objection, 
but the maturer wisdom of the senate held that the 
votes should be comnted. But in the disagreement 
between the houses under the twenty-second rule, the 
three votes fell. I return from this digression to the 
grave omission in the organic law. Suppose, after 
the electoral colleges have voted and transmitted 
their returns to the national government, but before 
inauguration the successful candidate should die, 
who is to become president? An amendment pro- 
posed by McComas, of Virginia, in the house in De- 
cember, 1836, sought to remedy this defect. It pro- 
vided that if no person should have a majority of 
the electoral votes, or the person having such ma- 
jority should die before the counting of the votes, a 
new election of electors should be held. Nothing 
was ever afterwards heard of the proposition. Sena- 
tor Sumner, some years later, presented to the senate 
a resolution of amendment of somewhat similar 
tenor, but it also met the fate of the scores of 
amendments that have been offered to this article of 
the Constitution. If the death of the president-elect 
should occur between the day of the vote in the elec- 
toral colleges, and the day prescribed for the electoral 
count at Washington, the colleges could not recon- 
vene —they would be functi officio. An elector is 
the only official recognized by the Constitution and 
the law whose office is truly ephemeral — he lives 
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only for a single day. If the death of the president- 
elect should take place after the ceremony of the 
electoral count at the national capital, no one would 
contend that the electors could re-convene. It may 
be said that the vice-president-elect would be sworn 
in as vice-president on March fourth, and immedi- 
ately afterwards inaugurated as president, but no 
warrant can be found in the language of the Consti- 
tution for such a procedure. The clause of the Con- 
stitution that provides that in the event of the death, 
resignation or inability of the president, the vice- 
president shall become president, relates to actual in- 
cumbents of the office and not to the president-elect 
or the vice-president-elect. The house of represen- 
tatives could not elect the president in such a contin- 
gency, for the house is to elect only when the elec- 
tors have failed to choose, and the twelfth amend- 
ment explicitly says that if the house shall not choose 
the president “ whenever the right of choice shall 
devolve upon them,” before the fourth of March next 





can constitutionally do only when no candidate has 
a majority of the electoral votes; and he assumed 
also that if the president-elect should die between 
the second Wednesday of February and the fourth 
of March, the secretary of state of the outgoing ad- 
ministration would hold over under the new presi- 
dential succession law for four years. Ingalls, in 
arguing the necessity for a constitutional amendment, 
emphatically replied that such a possibility as the 
continuance in office for four years of the secretary 
of state of the old administration was never contem- 
plated when that law was before the senate. Hoar, 
as has been stated, subsequently changed his opinion, 
for in the senate of 1898 he urged the adoption of the 
Frye resolution for an amendment to the Constitu- 
tion. This amendment passed the senate but got no 
further. 

The death of Vice-President Hendricks during the 
first year of President Cleveland’s administration 


| should have directed attention to this defect, but so 
following, then the vice-president shall act as/| 


little do congressmen study profoundly the organic 


president. The difficulty in the case assumed is, | law, that no one seems to have perceived any but the 


not that there has been no choice by the elec- 
tors, but that the choice of the electors has 
died before actually becoming president. Nor is 
there any power in congress to order a new election. 
It has been suggested that under the presidential suc- 
cession law of 1886, the secretary of state of the out- 
going administration would be president for four 
years; but this view is not commonly accepted. 
Should such a calamity as is here imagined arise, I 
do not suppose that the government would perish, 
because extra-constitutional means would be justified 
to keep the executive department alive, but extra- 
constitutional devices are untranquilizing expedients 
in times of peace, and resort to them in an epoch of 
intense political excitement might involve the gov- 
ernment in a catastrophe. 

That such a contingency would present a genuine 
casus omissus is the opinion of a number of states- 
men. Glimpses of its recognition have appeared in 
the proposed amendments of McComas and Sumner. 
In 1898 Senator Fry, of Maine, offered an amend- 
ment for the purpose of obviating this difficulty, 
which is in the following words: 

“In all cases not provided for by article II, clause 
5, of the Constitution, where there is no person enti- 
tled to discharge the duties of the office of the presi- 
dent, the same shall devolve upon the vice-president. 
The congress may by law provide for the case where 
there is no person entitled to hold the office of presi- 
dent or vice-president declaring what officer shall 
then act as president, and such officer shall act ac- 
cordingly until the disability shall be removed, or a 
president shall be elected.” 

It was cordially supported by Hoar, who had, a 
few years previously, not appreciated the danger. 
Hoar, in the senate debates of 1886; seems to have 
assumed that if the president-elect should die before 
the ascertainment of the result of the count on the 
second Wednesday of February succeeding the elec- 
tion, the house would elect the president, which it 





most obvious and immediate consequences. The act 
of March 1, 1792, drawn by some of the framers of 
the Constitution, and approved by Washington, took 
cognizance of two subjects,— the electoral count and 
possible vacancies in the office of president and vice- 
president. Section 9 of that act provides: “That in 
case of the removal, death, resignation, or disability 
both of the president and vice-president of the 
United States, the president of the senate, pro tem- 
pore, and in case there shall be no president of the 
senate, then the speaker of the house of representa- 
tives, for the time being, shall act as president of 
the United States, until such disability be removed 
or a vice-president be elected.” Section 10 provided 
that whenever both offices became vacant the secre- 
tary of state, by proper notification to the State 
executives and by proper publication as specified in 
the law, should call for the election of new electors. 
The Constitution, it will: be remembered, authorizes 
congress to provide for the succession only in the 
event of the death of both president and vice-presi- 
dent. The death of Vice-President Hendricks 
showed that the succession, in case President Cleve- 
land should die, would pass to the president of the 
senate, a Republican. Both parties recognized the 
unfairness of such a political subversion of the ver- 
dict of the people, through a mere accident, and 
therefore the law of January 18, 1886, was enacted 
which provides that. in case of the death of both the 
president and vice-president of the United States the 
members of the cabinet shall succeed in the follow- 
ing order: Secretary of state, secretary of war, sec- 
retary of the treasury, attorney-general, postmaster 
general, the secretary of the navy, and secretary of 
the interior. A recent enactment has added to the 
list, secretary of agriculture and secretary of the de- 
partment of commerce and labor. The list is impos- 
ing, but the law is inadequate because it does not 
cover the possibility of the death of the president- 
elect or of both the president and vice-president-elect. 
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Why, it may be asked, does the law not do so. Be- 
cause the Constitution has not confided the power to 
congress to make provision for such contingencies. 
Nothing less than an amendment to the Constitution 
will remedy this difficulty. I might note in passing 
that under the presidential succession act of 1886, 
men ineligible for the presidency under the Consti- 
tution may be elevated through accident to the presi- 
dential office, for a member of the cabinet is not 
obliged to be a citizen or thirty-five years of age. 
Either the clause of the Constitution which pro- 
vides for the devolution of the powers and duties of 
the president upon the vice-president, in case of the 
removal, death, resignation or inability of the presi- 
dent is pregnant with enigmas, or some of the great 
jurists who have analyzed it have had marvelous 
propensities for making subtle distinctions. Under 
the strict letter of the text the vice-president does not 
become president in any such event, but is merely 
acting president; yet every vice-president from John 
Tyler onward who has, by the death of the president, 
become acting president, has been called president. 
Death needs no definition, and the act of 1792 has 
provided that the only evidence of a refusal to accept 
or of a resignation of the office of president and vice- 
president, shall be an instrument in writing declaring 
the same, and subscribed by the person refusing to 
accept or resigning, as the case may be, and delivered 
into the office of the secretary of state. But how is 
“inability” to be defined, and what is its conse- 
quence? The Constitution does not define the word, 
and congress might well hesitate to do so lest its 
definition exceed the extent of the organic law. Did 
“ inability ” exist in Garfield’s case from the moment 
on the morning of July 2, 1881, when he was pene- 


trated by the assassin’s bullet; and, if so, was Arthur, 


constitutionally, the acting president from that mo- 
ment? Was Roosevelt acting president as soon as 
McKinley sank into the arms of his friends, in 
August, 1901, at the Pan-American Fair at Buffalo? 
Must “inability” be permanent, or may it be tem- 
porary, and must it be physical merely, or does the 
word embrace both physical and mental inability. If 
the “ inability ” of the Constitution be temporary, do 
the powers and duties of the presidential office revert 
to the recovered chief executive, or has the scepter 
gone from him forever? And who is to determine 
whether a case of “inability” exists,—is the vice- 
president, whom interest and ambition may affect, to 
pronounce upon his own accession; is congress; or 
is the condition to be determined in a legal proceed- 
ing? Upon every one of these questions, distin- 
guished students of constitutional law have enter- 
tained conflicting opinions, and the Constitution 
maintains a sphinx-like reserve. Fortunately, or, 
unfortunately, the clauses of the Constitution under 
consideration, will rarely come before the courts for 
construction, so that this part of the organic law 
can not be interpreted and perhaps expended, by 
judicial exegesis. There has been only one decision 
upon the electoral system in the Supreme Court in 
one hundred years (McPherson v. Blacker). 


- 


I have reserved until the end all allusion to the 
most enigmatical words of this article of the consti- 
tution, words which have often been the theme of 
violent debate, whose meaning has never been deter- 
mined,— unless an edict of congress may finally de- 
|clare what the words of the Constitution mean, where 
| stants is little probability that the courts will ever be 
asked to interpret them. 

The language of the Constitution in reference to 
the opening of the electoral certificates as originally 
1787, by David 
Brearley, on behalf of the committee of eleven, read: 
“The president of the senate shall, in that house, 
open all the certificates, and the votes shall then and 
there be counted.” On motion, the words “in that 
house” were expunged and the words “in the pres- 
ence of the senate and the house of representatives ” 
substituted. Oh, that the fathers could have fore- 
seen the controversies to arise over the apparently 
plain words “and the votes shall then and there be 
counted.” By whom counted—is the persistent 
query,— the president of the senate; the two houses? 
If by the two houses, in the joint meeting, per capita, 
or by the two houses as separate bodies? Or by the 
house of representatives, alone, as that house, before 
it can proceed to an election, must be satisfied that 
no candidate has a majority of the votes of the elec- 
tors who have been appointed. These theories have 
time and again found able and eloquent supporters. 
The framers of the Constitution probably intended 
that the president of the senate should not only open 
the certificates but also count the votes; for they 
doubtless assumed that the duty would be purely 
ministerial, and the count would be nothing more 
than a computation. The resolution approved by the 
convention to accompany the Constitution provided 
| that at the inauguration of the government the presi- 
| dent of the senate should open the returns and count 
the votes; and John Langdon, the president pro tem. 
of the senate in April, 1789, actually did so. But it 
has been said that this action was prefatory, for the 
new government was not really set in operation until 
after the inauguration of Washington. John Adams, 
in 1797, announced to the two houses at their joint 
meeting that he had counted the votes; and he de- 
clared himself elected president, but it must be ad- 
mitted that a sort of crepuscular gloom hangs over 
the records of the early counts. 

Congress, by act of March 1, 1792, provided that 
electors should be appointed in each State within 
thirty-four days preceding the first Wednesday in 
December, 1792, and within thirty-four days preced- 
ing the first Wednesday in December in every fourth 
year thereafter; that the electors should meet and 
give their votes on said first Wednesday in Decem- 
ber, at such place in each State as should be directed 
by the legislature thereof; that the electors in each 
State should make and sign three certificates of all 
the votes by them given and seal up the same, cer- 
tifying on each that a list of the votes of such State 
for president and vice-president is contained therein, 
and, by writing under their hands or under the hands 
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of a majority of them, appoint a person to take 
charge of and deliver to the president of the senate 
at the seat of government, before the first Wednes- 
day in January then next ensuing, one of the said 
certificates, forward by post to the president of the 
senate, at the seat of government, one other of the 
certificates and cause the third to be delivered to 
the Federal judge of the district in which they as- 
semble. The act further made it the duty of the 
executive authority of each State to have three lists 
of the names of the electors of such State made and 
certified and delivered to the electors on or before 
the said first Wednesday in December, and the elec- 
tors were directed to annex one of said lists to each 
list of their votes. In case no list of votes should be 
received from a State at the seat of government on 
the first Wednesday of January, the secretary of 
state was instructed to send a special messenger to 
the district judge for the list transmitted to him by 
the electors. Congress was then required to be in 
session on the second Wednesday in February suc- 
ceeding every meeting of the electors and the certifi- 
cates were then to be opened, the votes counted and 
the persons to fill the offices of president and vice- 
president ascertained and declared agreeably to the 
Constitution. If there should be no president of the 
senate at the séat of government on the arrival of the 
persons entrusted with the lists of the votes of the 
electors, they were then to be delivered into the tem- 
porary custody of the secretary of state, who was 
charged with the duty of promptly delivering them 
to the president of the senate upon that official’s 
arrival. This statute does not go beyond the express 
phrase of the Constitution, and the twelfth amend- 
ment repeats verbatim the language of the original 
article, from all which it has been argued that the 
statesmen of that epoch found nothing mysterious or 
ambiguous in the constitutional mandate, “the votes 
shall then and there be counted.” But in 1817, when 
a certificate was presented from Indiana, although 
Indiana had not formally been admitted into the 
Union when the electors met and voted in December, 
1816, and objection was made to the reception of her 
electoral vote, the question arose as to where the 
Constitution intended to repose the power to count. 
The question arose again in the violent scenes of 
1821, when Missouri, although not actually admitted 
as a State at the date when the votes were opened 
in the joint meeting of the two houses, claimed the 
right to have her electoral vote received; whereupon 
Clay developed the theory of a casus omissus, and 
declared that “no mode was pointed out in the Con- 
stitution of settling litigated questions arising in the 
discharge of this subject.” Discussion waxed hotter 
in February, 1857, when a certificate was received 
from the electors of Wisconsin showing that they 
had in good; faith attempted to meet at the State 
capital on December 3, 1856, the day fixed by the 
act of congress, for the. casting of the electoral vote, 
that they. were prevented from doing so by a violent 
snow. storm and that they actually met. and voted. on 
December fourth. Vehement objection was. made to 





the reception of the Wisconsin vote,— which had 
been cast for Fremont and Dayton—and who was 
to decide whether the vote was lawful or unlawful, 
whether it should be counted or not? Was the presi- 
dent of the senate, it was frequently asked, vested 
with this tremendous power, when he might himself 
be the person to be counted into office by his own 
decision? Was congress to be the arbiter despite the 
fact that the framers of the Constitution refused to 
place the election of the executive under the control 
of congress? The Constitution itself was silent, and 
congress had never enacted any law to guide the 
counting authority, wherever that authority was de- 
posited, in the settlement of such momentous 
questions. 

The total content of legislation regarding the elec- 
toral count was to be found in the statute of 1792, 
until 1877— unless the twenty-second joint rule of 
February, 1865, be deemed “ legislation.” No statute 
has ever undertaken to define the word “ State,” nor 
to declare whether the Constitution is mandatory or 
directory in requiring electors to vote on the same 
day throughout the United States; nor whether the 
prohibition of the Constitution as to electors is self- 
executing or needs to be supplemented by legislation ; 
and: no law affixes any penalties for the failure of 
electors to sign and transmit their returns or for the 
neglect or refusal of a State executive to furnish a 
certificate authenticating the election or appointment 
of the State’s electors. The boundaries of State and 
congressional jurisdiction have never been fixed by 
any legislation. The history of the attempts at legis- 
lation may briefly be told, and should be understood 
by those who would comprehend the recent act of 
February 3, 1887, for the regulation of the electoral 
count. 

In January, 1800, the senate and the house still 
remaining under the control of the Federal party, 
although all signs indicated that that party was about 
to resign the presidency at the next election, a bill 
was drafted by a committee of the senate under the 
leadership of Senator Ross, of Pennsylvania, who 
in the preceding year had made an unsuccessful run 
as the Federal candidate for governor of Pennsyl- 
vania. The Ross bill was very definitely aimed to 
frustrate the aspirations of the president of the sen- 
ate, Thomas Jefferson. As it left the hands of the 
committee it would have embroiled the Chief Justice 
of the Supreme Court of the United States in the 
work of counting the electoral votes. The bill ap- 
pointed a grand committee of fifteen, seven senators, 
seven members of the house, who, with the Chief 
Justice, were to examine and finally decide all dis- 
putes arising upon electoral votes. The senate elimi- 
nated the Chief Justice, reduced the committee to 
thirteen, but gave the senatorial members of the com- 
mittee. complete jurisdiction of the subject by pro- 
viding for the appointment of six members by. either 
house and, the nomination of, three more. senators 
from whom the house of, representatives. was. to 
choose one. This committee was to be the ultimate 


tribunal, and its domination was in the senate. The 





‘ 























THE ALBANY LAW JOURNAL. 203 











house radically changed the senate bill. It first made} ment, proposed by your Senator Fred T. Freling- 
the committee a body simply to take testimony and |huysen, was to refer the difference between the 
report, thus preserving the ultimate decision in the | houses to the Chief Justice of the Supreme Court, 
two houses, and in the second place the house amend- | the presiding officer of the senate, and the speaker of 
ment provided that the vote from no State should be | the house, but the senate would not accept the amend- 
rejected except by the concurrent action of the two| ment. Ingenuity was exhausted in efforts to find an 
houses. The senate proposed to amend the house bill | arbiter between the houses, but none could be found. 
by giving one of the two houses the right to reject} When it was discovered in the winter of 1876-1877, 
the vote of a State, but as the house of representa- | that a correct count of the electoral vote of every 
tives would not recede from its position the bill fell. | State in the Union was essential to determine who 
The schism between the houses put an embargo on/|had been elected to the presidency and when several 
the proposed legislation. States were known to have transmitted discordant 
The next bill to regulate the electoral count had its | sets of returns to Washington, some settlement be- 
origin in the senate, in fact every measure of this | came indispensable, unless the country was to face a 
nature has sprung from that body. In the spring of | condition of anarchy. The senate and the house 
1824 a bill was formulated by a committee of the! were of opposite politics, and the perennial contro- 
senate led by Martin Van Buren. Like the house bill | versy over the question as to where the power to 
of 1800, the Van Buren bill provided that only the | count the electoral vote was lodged, was revived. 
concurrent action of the two houses could reject the! The spirit of patriotism finally prevailed; congress 
votes of a State. This bill passed the senate, and was | passed and the president approved the electoral com- 
favorably reported by the house judiciary committee, | mission act of January 30, 1877. This act was an 
of which Daniel Webster was chairman, but pro- | extra-constitutional device, and it was special legis- 
gressed no further. |lation. It provided for a reference of all double elec- 
The next attempt on the part of congress to regu- | toral returns of the election of 1876 to a commission 
late the electoral count occurred in February, 1865. | of five senators, five members of the house, and five 
President Lincoln had positive views about recon- justices of the Supreme Court. Each house was to 
struction, and congress fearing his possible veto of | choose its members of the commission viva voce. 
a resolution to govern the count which it had sub- | The act, in effect, named four of the justices, and 
mitted to him for his approval, passed the twenty- | the four so appointed were to name the fifth. Their 
second joint rule, which did not require executive ‘choice fell upon Joseph P. Bradley. To secure a 
approval to make it effective. By this ironclad rule, | certain decision and to avoid irreconcilable differ- 
which many of its original advocates lived to de- | ences, the act provided that each decision of the com- 
nounce as unconstitutional, the power was given to| mission should stand, unless it was overthrown by 
either of the two houses to reject the vote of a State. |the concurrent vote of both houses It is not my 
The rule worked like a charm so long as both houses | purpose to criticise the proceedings of the commis- 
were in political accord, but in January, 1876, when/ sion, or of either house. But every one of my 
the house of representatives became Democratic, the | auditors will, I think, agree with me that such an 
senate rescinded the rule. Thus the country ap- | extraordinary measure, which in effect, made one 
proached the crisis of 1877, without law or rule to | commissioner the judge and bound two bodies politi- 
govern in case a dispute should arise upon the elec- | cally antagonistic to accept the decision, unless both 
toral count. |the victor and the defeated house agreed to subvert 
A very earnest and ‘sincere attempt to provide a it, is a paradox not likely to be repeated in our 
law was, however, made by Morton and others in | history. 
the senate in 1874, 1875 and the early months of 1876,; The crisis of 1877 forced congress to consider at- 
but it failed of success. The Morton bill, which was | tentively the need of some general legislation. Hence 
exhaustively debated by a very able senate, provided the act of February 3, 1887. It is too complicated 
that where there were two or more returns from a/| for brief description. Two features may be noticed. 
State (there had been two from Louisiana, in 1873) | The act of 1877 admitted upon its face doubt of the 
that return, and that return only should be counted | constitutional power of the houses to count the elec- 
which the two houses should unite in considering the | toral vote. The act of 1887 allows no such doubt, 
true and valid return. The bill was passed by the although the question was more than once raised in 
senate in February, 1876, but a vote for its recon-|the discussions preceding its passage. The act of 
sideration was immediately afterwards passed, and | 1887 plainly vests one house or both houses, in cer- 
the bill never again came to a vote. The radical/tain contingencies, with the power to disfranchise 
weakness of the measure, as every one of the great!a State by rejecting its electoral vote. It is little 
statesmen of the senate recognized, was its failure | better than the twenty-second joint rule. If its con- 
to prescribe what should happen to the vote of a | stitutionality be conceded, it is nevertheless defective 
State if the two houses should not concur. Was a| in principle, and I think also in detail. The test of 
State to be disfranchised if the two houses should | the act will come when the two houses are in an- 
differ as to which return was the true return? Various | tagonism politically. If they disagree, there is no 
schemes of umpiragé were suggested, but none was | ultimate arbiter. The act of 1877 forced an agree- 
satisfactory to a majority of the senate. One amend- | ment between them, but the act of 1887 may leave 
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them far apart; the fourth of March may come, and 
the title to the presidency and vice-presidency be in 
doubt because of a deadlock between the houses. 

If you will attentively peruse this statute, you will, 
I venture to think, ask yourself whether all its cum- 
brous machinery is indispensable for the election of 
the chief executive. That reading may provoke the 
question whether the law is consistent with the Con 
stitution, whether any enactment is consistent with 
that instrument which makes congress the ultimate 
president maker. The framers of the Constitution 
were reluctant to confide the election to the people, 
but they were equally agreed upon the proposition 
that congress should not elect the executive. Con- 
gressional encroachment upon the electoral function 
has been denounced by many statesmen. Baidwin 
and Charles C. Pinckney, both members of the con- 
vention of 1787 raised their voices against the bill of 
1800 as a usurpation; and Baldwin tersely showed 
the inapplicability of the residuary or general welfare 
clause; the twenty-second joint rule, whatever the 
immediate motive for its rescission was denounced 
as an “ enormity,” even by its framers, when, in after 
years they began to perceive its astonishing conse- 
quences ; some of the most powerful arguments made 
in congress in January, 1877, criticised the electoral 
commission law as unconstitutional, and among the 
opponents of the bill of 1887 were some of the great- 
est lawyers in congress. Wilson, of Iowa, in 1886, 
well stated the case against the law, when he asked: 
“Can we conclude that the framers of our Consti- 
tution, when they conferred upon the respective 
houses of congress the extraordinary power of elect- 
ing the president and the vice-president,” in case no 
candidate had a majority of the electoral vote, “ in- 
tended to invest them with the still more extraor- 
dinary power of rejecting the votes of the electors 
appointed by the several States, and thereby creating, 
by themselves, and of themselves, the contingency 
which alone gives them the right and power to elect 
a president and vice-president. The mere statement 
of such a proposition is its own refutation.” 

Nothing is more transcendently important to the 
people of the United States than the maintenance, 
unbroken, of executive authority, and by constitu- 
tional methods. The most calamitous wars of his- 
tory have arisen over the succession of executive 
power. Some law seems to be necessary to supple- 
ment the outlines of the Constitution, if the electoral 
system is to be maintained, but the only law upon 
the statute books to-day is one whose fundamental 
principles have been resisted as unconstitutional for 
a century. And the sponsors of the law admitted in 
congress that it was defective. 

In enacting this legislation, congress has entered 
upon the wrong road. It should have proposed an 
amendment to the Constitution. I might quote scores 
of statesmen who have declared that the only remedy 
lay in such an amendment. 

The question which irresistibly forces itself upon 
us is why continue the electoral system, if its con- 
tinuance is surrounded with so many difficulties. The 





testimony of a cloud of witnesses, whose ability to 
speak every one would concede, might be cited to 
show that the electoral system is not merely useless, 
but that it is dangerous. These grave and impressive 
declarations are not alone recent, but have been ut- 
tered for generations. If these statements of Benton, 
Kent, Sumner, Morton, Buckalew, Ingalls, Cooley, 
Carlisle, and many others were to be crystallized into 
a single sentence it would read in this wise: “The 
electoral system is the weakest and most vulnerable 
feature of the Constitution, and if disaster shall ever 
overtake the nation it will come through the mainte- 
nance of the electoral system.” Of the various per- 
plexing questions which the electoral count has pre- 
sented, not one is solved by the act of 1887. It makes 
no provision as to what shall happen if constitution- 
ally ineligible electors should be appointed by a State; 
it does not declare whether the provision of the Con- 
stitution requiring electors to meet on the same day 
throughout the United States is mandatory or di- 
rectory; it creates no tribunal for the determination 
of other difficulties arising in connection with the 
electoral vote, but simply empowers the two houses, 
practically without debate, in certain contingencies, 
to exclude the vote of a State, without prescribing 
any regulations for the government of their conduct 
—thus leaving them apparently to judge in any case 
by ex post facto legislation. Since the electoral sys- 
tem is concededly obsolete and electors are merely 
automata or machines to register party decisions, the 
dictate of reason is to abolish the system altogether. 
The plea that, if obsolete, it is harmless, cannot stand 
in the forum of history. If it were merely rudi- 
mentary it would be dangerous, for in politics, as 
well as in physiology, an organ that has ceased to 
perform its function does not long remain useless, 
but soon actively operates as a perilous and disturb- 
ing factor. 

It provides no authority to decide when the mo- 
ment has come for the house of representatives to 
proceed to the election of president. 

If the electoral system is both useless and danger- 
ous, why has the Constitution not been amended so 
as to abolish it, since that instrument contains ample 
provision for its own amendment either through the 
agency of a constitutional convention summoned into 
being at the call of the legislatures of two-thirds of 
the States, or by means of a resolution adopted by 
a two-thirds vote in each house of congress and rati- 
fied by the legislatures of three-fourths of the States. 
Perhaps the most potent reason for the retention of 
the present system is the inertia that resists all the 
change, whose maxim is quieta non movere. This 
conservatism springs from ignorance, and is gov- 
erned largely by sentiment, and partially by fear. 
Benton long ago asserted that no amendment would 
be adopted until discussion took place in a broader 
forum than congress. The people need to be edu- 
cated, and it is the duty and the privilege of the bar 
to educate public opinion. It is a curious fact, often 
commented upon, that although the Constitution was 
ratified by bare majorities in the original States, the 
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sentiment that change would be sacrilegious followed 
hard upon opposition to its adoption. M. Ostro- 
gorski, in his profoundly interesting work upon 
Democracy and Political Parties, well says: “Hardly 
had a few years elapsed after the violent disputes 
about the adoption of the Constitution, when it ap- 
peared to the Americans as an almost superhuman 
creation, as a revelation of political truth offered to 
the whole human race, which had been walking in 
the darkness.” Elsewhere he says, “ when Monroe 
came into power * * * the Constitution which 
had aroused so many passions and animosities now 
inspired every citizen with sentiments of admiration 
and adoration,” a statement which can readily be 
verified from the records of congress and the pane- 
gyrics of authors. Fear and distrust also oppose re- 
vision lest the flood-gates of socialism be opened, but 
the timidity that blinds its vision to the lights of ex- 
perience, is unworthy of our intrepid ancestry and 
inspiring traditions. The fathers have placed in our 
hands the means of amendment, and the Pharisaic 
‘cult which adheres to the letter of their formulas 


regarding the electoral system, when the purpose | 


and intent of that system have utterly been perverted, 
is, in its veneration for the letter, a species of treason 
to the spirit of the organic law. The weakest part 
of the Constitution is the electoral system. The wis- 
dom of early amendment is reinforced by the con- 
sideration that the Constitution makes no provision 
for the death of the president-elect. 

It is only the fratricidal usurper Claudius, who, in 
Hamlet, says: 

“ There’s such a divinity doth hedge a king, 
“ That treason can but peep to what it would, 
“ Acts little of his will.” 

History proves this to be fiction. Presidents are 
not panoplied against death. The clamorous demands 
of applicants for office killed the first Harrison, and 
assassins struck down Lincoln, Garfield and McKin- 
ley. Nor does the president-elect wear armor that 
is proof against death. The Constitution should no 
longer neglect to provide for his successor; and as 
amendment in this regard is an urgent duty, the 


time is opportune for the abolition of the useless and | 


dangerous electoral system. 
———_ ——— 
“ AMBULANCE CHASING.” 





It seems to be quite fashionable for newspapers 
and persons holding judicial positions to deplore the 
modern practice of law by lawyers. Judges seem 
to forget that they were once lawyers, or should have 
been, and newspapers are apparently not aware that 
between the lines of most of their articles against 
“ambulance chasing” is plainly visible a lack of 
proper information on the subject of the dollars of 
corporations. 

It is true there are dishonest lawyers, and no one 
knows it quicker or better than the lawyer. But I 
am convinced, after twenty years of active life, that 
the proportion of dishonest lawyers is less than the 


proportion of dishonest farmers, business men, 
preachers. and judges. Nor has any class of men 
on earth more temptations to be dishonest than law- 
yers, and such temptations do not come from the 
lawyer, either. 

During the past few years the so-called “ambu- 
lance chasing” has been especially condemned. The 
newspapers frequently publish long articles —‘ ads ” 
— denouncing lawyers for exercising vigilance in 
obtaining damage cases against corporations; and 
many judges (who ought to know better) have 
become blinded by this public-sentiment-making of 
newspapers, and are led into saying harsh things 
against the legal profession, not because, after 
analyzing the matter, they have found anything un- 
businesslike or wrong about it, but simply because 
they think they are sounding a popular note. All 
sorts of advertising, hustling and enterprise in the 
business world is deemed perfectly legitimate and 
even commended by our judges whenever the oppor- 
|tunity arises. Teachers, ministers, business men and 
| also politicians, whether they are after judgeships 
or not, vie with each other for place, and position, 
and jobs, and all is deemed proper. But the moment 
a lawyer shows the least bit of enterprise in his work 
it is denounced as unprofessional, and newspapers 
are paid for publishing long “ads” against “ ambu- 
lance chasing.” 

Colonial days are passed; stilted, empty form has 
| given way to common-sense enterprises in business 
|and must in the professions. Theology is starving 
|to death on form and dignity; the “ science of medi- 
| cine” is being supplanted by what the real “ M. D.’s” 
| call “quackery,” and the lawyer of to-day who in- 
| sists upon practicing law as did Webster and Clay 
| finds it easier to move than to pay rent. America, 
and, indeed, most other nations, are becoming in- 
|tensely practical. They demand results. Thinking 
| men refuse longer to follow the precedents set up 
| by former ages, and make precedents of their own. 
| We are fast learning that the way to honor our fore- 
| fathers is to improve upon them and their methods. 
What precedent did Edison, Marconi and Carnegie 
follow? The one great barrier to real advancement 
|in civilization is precedent in law, medicine, religion 
and pedagogy —trying to follow in the footsteps of 
jmen dead centuries ago — permitting them to think 
| for us. It would be better were all the books con- 
| taining “ authority” locked up for ten years. There 
| has never been greater progress in the business world 
than in America during the past twenty years. Have 
| our commercial leaders followed the books of the 
| dark and middle ages on business? The man who 
undertakes to do business to-day by precedent soon 
goes through the bankruptcy courts. 
| Successful practice of the law to-day does not 
|mean making long orations or posing in the office 
of an English gentleman. It means hustle; it means 
a clear conception of business principles and methods 
and the ability to apply them, the power to grasp 
facts and to classify them properly; a fair knowledge 














of human nature, and, above all, absolute honesty. 
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With these, but little need be known of the law as 
found in old books. : 

And why should not a lawyer look for business 
and secure it? What is the harm in it? Is it worse 
for him to do so than for the business man, politician, 
judge or preacher? If not, why is he to be con- 
demned for securing damage cases against corpora- 
tions? I fail to see any logical or sensible objection 
to doing so when done honestly. 

What business is it of a judge whether a case 
tried before him was obtained by the plaintiff’s attor- 
ney through solicitation or without it? It is the 
judge’s duty to hear the evidence in the case and 
render a decision on its merits, and not to go out of 
his way to criticise the methods of the attorneys in 
legitimately securing the business. In my opinion 
most clients are quite as competent to make bargains 
for the services of attorneys as are judges. 

Instead of condemning that enterprise of honest 
attorneys wrongfully called “ambulance chasing,’ 
my observation convinces me that it is a decided | 
benefit to the injured and to the community. 

Has anyone ever known a judge or a newspaper 
to condemn a railroad claim agent for “ambulance 
chasing?” And yet they are the ones who started | 
it, and are doing nine-tenths of it to-day. By their | 
unjustifiable methods respectable, honest attorneys | 
have found it absolutely necessary, in order to pro- 
tect their clients—the injured and the families of | 
those killed through the carelessness of corporations 
—to be vigilant and secure an interview with the 
unfortunate ones before said “claim agent” induces 
them to sign an iron-clad release on receipt of $1.50. 
It is not my intention to condemn corporations, but 
I do most emphatically disapprove of some of their 
practices in this particular line. They have in their 
employ men who do not hesitate to stoop to any 
strategy or misrepresentation in order to deprive 
the injured or his family of just compensation for 
damages suffered through their fault. It is but 
common knowledge among attorneys that even hos- 
pitals, their employes and the physicians are sub- 
sidized by railroads and other corporations to induce 
the injured taken there to sign releases and make 
settlements of their claims for little or nothing. 
Indeed, it is quite impossible to get an interview with 
one’s client when taken to one of those hospitals 
after suffering injury before the physician and nurse 
have advised a settlement with the “claim agent; ” 
and all know that the injured are immediately fol- 
lowed to their homes by the claim agents, if not 
taken to a hospital and cajoled, deceived and tricked 
into signing releases for a few dollars, having been 
told that they were merely receipts. In many cases 
these releases contain statements of how the accident 
occurred, half of which alleged statements are un- 
true and were never made by the injured. 

Many cases of this kind have come under my per- 
sonal observation. The following is a fair sample: 
A small boy was thrown from a moving street car 
some years ago, and one of his legs cut off. The 
“family physician” was called at once, and by and 


through his advice the father and mother of the 
child were induced to accept seventy-five dollars 
and sign releases. The matter was thereafter 
brought to the attention of an attorney, and suit 
brought, with the result that said releases were 
declared ineffective, and a final recovery of about 
$10,000 upheld by the courts of the State. Neither 
newspapers nor judges said a word against the 
claim agent, the corporation or the “ family 
physician.” 

While it is necessary for the lawyer to have the 
respect of clients and citizens generally, it is vastly 
more necessary that the courts and judges have the 
respect of the lawyers and the people. Courts are 
not better than the judges that preside over them. 
It is the duty and prerogative of judges to hear and 
| decide, not to act as lawyer. Nor do I acquiesce in 
|the suggestion by one of our honorable and able 
| judges, that the court should have the power to fix 
| compensation for attorneys in all cases. As well go 

a step further, and give to the judges a percentage 
|for doing so. What we need is not more law, but 
\less. Litigants lose a great deal less through the 
|dishonesty of attorneys than through the inability, 
carelessness or selfishness of judges. One dishonest 
or incompetent judge will do more damage, finan- 
‘cially and morally, in the community in one year 
‘than ten dishonest and incompetent attorneys can do 
in five years. 

It is doubtless well for courts to have a guiding 
eye on all business transacted before them, but it is 
just as important that litigants and lawyers have a 
watchful eye on the courts and the judges who pre- 
side over them. Judges are not angels. All good 
| ones were good lawyers, and all poor ones were 
either bad lawyers or —something else. America 
is exceedingly forunate in that most of her judges 
have been an honor to the courts over which they 
have presided and are presiding. But it is quite ap- 
parent that many men are ascending to those high 
positions through bad politics, who are qualified 
neither mentally or morally to hold the places. 

The honest enterprising lawyer is the only one 
honest business men need —the only one that can 
succeed. Business men have had enough of long, 
sarcastic, silly speeches by lawyers over honest busi- 
ness differences. The lawyer must be a help, not a 
hindrance, to business transactions. Law is busi- 
ness; and the lawyer who is active, enterprising, 
honest and conducts his business in harmony with the 
best business methods of the day will succeed in 
spite of the wailing cry of the old school for ad- 
herence to “ professional ethics” and against “am- 
bulance chasing.” 








E. G. MANSFIELD. 
BurFao, N. Y,, July, 1905. 
a ed 

A statute permitting the condemnation of private 
property for the purpose of establishing a private 
road or highway is held, in Clark v. Mitchell County 
Comrs. ([Kan.] 66 L. R. A. 965), to be unconsti- 
tutional. 
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A BRIEF. 


Composed in conformity with the outline set down 
for a university class-room exercise in Argumenta- 
tion, with one single point in the line of argument 
developed for illustration. 

Subject. 
“Should Women Follow the Fashion or Not?” 


Introduction. 


I. Fashion is universally conceded by women to be 
the most important consideration in life. 





Brief Proper. 
Women should follow the fashion, because 


A. Women are numerically the preponderating 
factor of the race (vd. Statistics). 


B. Women have declared themselves as de- 
votees of fashion, because 


1. At all times they have sacrified health 
to fashion. 


2. In all ages they have made comfort 
subsidiary to fashion. 


C. Women are inherently slaves, because 


1. They have always held a subordinate 
place (vd. history for proof). 

2. They have always rendered obedience | 
(vd. law books for testimony). 


D. Women should be held in subjection to a 
master in general, de ipso facto. 
And, 


E. Women should be held in subjection to fash- | 
ion (as a master) in particular. 


Conclusion. | 
Since the majority of the race (women) owe | 


obedience in general to masters per se, and since fash- | 
ion is a master to be obeyed, therefore, these argu- | 
ments thrust upon us the unshakable conclusion that | 


women should follow the fashion. 


Point to be Developed in the Brief Proper. 


D. Women should be held in subjection to a mas- | 
ter in general, de ipso facto. 


There are many lines of argument whereby I might | 
prove the essentially inferior position of woman and | 
hence her natural state of subjection to a master, | 
Igt us say, for instance, man. But my chief argu- 
ment is that she has no pockets. She is at the mercy 
of any stronger agent by her inadequacy, through | 
this defect, to meet the emergencies of life. If for no | 
other reason than this, woman should acknowledge 
the superiority of man — outside of the facts that he 
has a good memory, can calculate change quickly, | 
is good at doing chores, is a protection against cows, | 
is equal to a burglar alarm or a private policeman, | 
and is useful to carry an umbrella. 





Juuie Carotine O’Hara. 
CrncrnnatTi, On10, June, 1905. | 


DISSENTING OPINIONS. 





What useful object is attained by dissenting opin- 
ions? Every year adds to the reports of the courts 
of the United States about 250 volumes. This 
rapid accumulation of reports has given rise to 
considerable criticism of unnecessarily long opin- 
ions, and particularly that part of them which may 
be properly termed obiter dicta. But while judges 
may be almost inevitably drawn into giving ex- 
pression to opinions which may be said to be col- 
lateral to, and not directly applicable to, the facts 
on which the decision is predicated, yet such ex- 
pressions may at times be useful and instructive. 
But of what use are dissenting opinions? 

It is perhaps unfortunate that so many import- 
ant questions which have been presented to the 
courts have been decided by a divided bench. It is 
a matter of comment that the’ decisions of the 
Supreme Court of the United States, in cases of 
the greatest importance to litigants and to the pub- 
lic, have not generally been concurred in by a full 
bench, and not uncommonly by a bare majority of 
one—five to four. This doubtless affords some 
ground for the frequent reflection that the law 
is not an exact science. While this may be, in 
some aspects, unfortunate, lawyers understanding 


_the science of the law, appreciate the impossibility 


of jurists, equally learned, always agreeing in their 
interpretation of it. The impression created upon 
the mind of the layman by this lack of unanimity 
is likely to provoke disrespect for the law; but, 
recognizing the impossibility of unanimous con- 


' currence in many cases, the question nevertheless 


recurs, What good is accomplished by a dissenting 
opinion? It is not an expression of the law, but 

f what is not the law. The opinion of the major- 
ity of the court determines what the law is; then 
a member of that court, who does not concur in 
the conclusion of the majority, by a dissenting 
opinion assails the correctness of the decision, criti- 
cises the reasons advanced to support it, and in- 
dulges in an exposition of what is not the law, 
but what it should be. 

Volume 158 of the United States Supreme Court 
reports contains decisions of sixty-three causes. 
In nineteen of them—nearly one-third—one or 
more of the justices dissents; being content in 
some cases with a mere statement of such dissent, 
but in many cases writing an opinion which is a 
forceful expression of that which the court has 
decided is not the law, but what the author thinks 
should be the law; and not infrequently the vigor- 


| ous criticism of the decisions, if made by one less 


privileged, would be regarded contumacious. 

In Hawaii v. Mankichi (190 U. S. 197), Justice 
Brown, delivering the opinion of the court, begins 
by saying: “The question involved in this case is 
an extremely simple one.” And so it must appear 


| to four justices comprising the court (Chief Jus- 


tice Fuller, Justices Harlan, Brewer and Peckham), 
who, in dissenting therefrom, devote twenty-seven 
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pages of the official report to their dissenting opin- 
ion. Twenty-seven pages for the perusal of the 
legal profession, already overburdened with a con- 
stantly increasing load of legal lore—and for 
what? 

In Kean v. Calumet Canal Improvement Co. 
(190 U. S. 452) the opinion of the court, by Justice 
Holmes, is contained in three pages of the official 
report, while forty-seven pages are required to 
print the dissenting opinion by two members of 
the bench. Forty-seven pages of no law! Forty- 
seven pages in disparagement of the law! for it is 
nothing else. Forty-seven pages to unsettle and 
discourage the student of the law! Forty-seven 
pages of cogent argument to be hurled against 
courts by those who already have too little respect 
for the law. These cases are taken at random, and 
doubtless there are many reported cases from 
which more extreme illustrations could be shown 
than appear by the ones referred to. Sometimes 
the arguments contained in these dissenting opin- 
ions commend themselves to our judgment, but, as 
the court has by its decision determined them to be 
fallacious, would it not be better if judges refrained 
from writing dissenting opinions to be published 
in the official reports? Would not the suppression 
of these gratuitous opinions eventually tend to en- 
hance respect and promote obedience to the law, 
and teach us to submissively agree that “ whatever 
is, is, right.” 

Freperick A. TEALL. 

Eau Crarr, Wis., May 17, 1905. 


——_>———_ 
PRESENT-DAY VALUES OF ORATORY. 





The day of independent thought has come; oratory 
has outlived its usefulness. The printed page creates 
the individual thinker and so has nullified the orator. 
In an age where money talks eloquence is an anach- 
ronism: its cultivation is a waste of time. Talkers 
are not doers, and our “need is men of action.” 
Such is the specious verdict upon the present-day 
oratory. But it is too often forgotten in this time 
of intense yearning after gold, that money is not the 
measure of all things and that oratory, even at our 
present day, must still be reckoned with as ruling 
men through the platform, the forum and the pulpit. 
Men’s hearts have not yet ceased to throb; men’s 
minds are still responsive to the appeal of speech; 
and all questions cannot be settled by the pen. 

In the past the destinies of men and nations were 
shaped by the fire and conviction of the impassioned 
orator. Rousing Greece against the Macedonian 
Philip, dulling the sword of Cataline, inspiring the 
armies of the Cross, precipitating the events of ’89, 
out of an empire’s wreck constructing that great re- 
public, nerving the men of Ireland in their rising for 
rights, oft turning the poising balance in our coun- 
try’s crises, vivifying the world through the person- 
ality of Luther, the orator, by the directings of reason 





and argument, has stirred the soul, fired the heart 
and led the march of history. Will there be no more 
such events? Is the end of time now? History re- 
peats eternally. In the fundamental questions of to- 
day, which are the same great questions of the past 
changed only by the complications of time, oratory 
has stiJl pre-eminent power, and never-narrowing 
province. 

Though argument and reason play a greater part 
at the present day and show a change in style and 
spirit — manifestations caused by present conditions, 
though the avenue of intellect has grown broader 
than that of emotion, yet the art itself, “ persuasion,” 
still remains the greatest instrument for the attain- 
ment of political, forensic, and spiritual supremacy. 

Government is still the center about which turn 
policies and nations; and democracy ever-growing 
enlarges the field of the orator. With the populace 
gaining the ruling power what are all these independ- 
ent millions without a guiding spirit, without the man 
who can weld the intellectual forces and hurl them 
against a threatening object? Jerome the orator 
made Jerome the District-Attorney; Bryan, a single 
orator with a single message, leaped from obscurity 
to the pinnacle of fame; Root, at the Chicago Con- 
vention, enthralled the nation with the masterpiece 
that was a tribute to his party and to his friend and 
chief, the President; and finally, when the die was 
cast, there appeared not the Republican party but an 
individual, Theodore Roosevelt — the man. with elo- 
quence, personality and a message. Expounding the 
merits of his cause before the greatest of tribunals, 
the electorate, he who would to-day be a leader 
must be prepared to meet the people face to face. 
The columns of the press are but subsidiary; the 
platform is essential. 

It is more difficult to move governors than the 
governed. Great as is the growing need for argu- 
ment and emotion in dealing with the masses of to- 
day, keener argument, more urgent appeal, more 
powerful personality are demanded to move those 
who by their very authority acquire a deafness to- 
ward ordinary utterance. Here not the babbling in- 
sincerity of a Delsarte, only a Demosthenes can 
count. Parliament shaping morality into law; Con- 
gress turning peace into the hell of arms; the Depu- 
ties, the Reichstag, the legislative bodies of every 
civilized country, holding in their power the policies 
of their people and the progress of the world, — 
what a field for powerful eloquence! 

As the authority of the people extends the speaker 
of whatever place or possession, if he can express 
his will with a tongue which bends men, gains repre- 
sentative responsibility and becomes a sinew of gov- 
ernment. When Dr. Whitman came before Congress 
and with pleading and personality saved Oregon to 
the United States, he showed that he who has per- 
suasive voice rules the State. Having decided upon 
a course of political affairs, having impressed his 
opinions upon other citizens, his ideas became actual- 
ities. Why else does Russia put her student-orators 
behind prison bars? She knows that, as ever, in- 
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cipient. democracy objectified into the spoken word 
becomes inevitably palpable and supreme. 

For defending the worth and the independence of 
the individual, which the disseminated democracy of 
the on-grinding years is fulfilling, eloquence and ar- 
gument play an ever grander role. When to-day’s 
free press and the people have assailed one side of a 
controversy, or decided in advance the guilt of the 
accused, deterred neither by fear nor by unpopularity, 
the pleading advocate, single-handed, rises to vindi- 
cate; upon his powers depend the characters, the for- 
tunes, the lives of men. With the growth of a more 
complex condition of society, with the intensity of 
industrial activity producing a disregard for human 
life, with combinations and corporations ever meeting 
collisions, human beings in the court-room to-day 
fight to make the right of property depend upon the 
might of conviction; human beings with argument 
and emotion decide what God alone should determine 
—the fate of human life. When decision is on the 
scales he who still swings that important balance is 
the eloquent advocate, the trained and able expositor. 

The field of man extends to his relation with the 
infinite. Here there is a tender-passioned, divinely- 
inspired oratory daily increasing in sublime value. 
Human nature has been always the same; men have 
long to be moved; but the equipments of the pulpit 
of to-day enhance the power of oratory. With the 
death of the sensual worship of the ancients, free 
from the power of persuasion; with faith to-day, in- 
stead of fate; with the charm of virtue, the blackness 
of vice, the grandeur of spiritual life as subject to 
moye man’s emotional nature, humanity is to-day 
more susceptible to oratory. With the realization of 
the base of true religion in human action — the free- 
dom of the will — extending throughout the world 
that pulpit where man can persuade man, personality 
plus a message will ever find a yearning multitude. 
A preacherless period must ever be a spiritual dearth. 

With man becoming ever freer to choose, the life 
of every religion demands persuading advocates. 
The power of the church to-day is the power of per- 
suasion; the deepening cry of the world is for the 
voice of the. prophet; for Jeremiahs to call to re- 
pentance; for Elijahs to speak to licentious Ahabs; 
for Nathans to rouse conscience-slumbering Davids; 
prophets, aye prophets, whose messages have the 


meaning, whose personalities, the power to lead God- | 


ward men who in this commercial age follow the 
beckoning arm of gain and forget that grander wealth 
divine. 

It is through eloquence that the potential good of 
pulpit and of rostrum is made effective. What is ail 
knowledge worth, if it is held in store and never per- 
mitted to show itself? Learning is the means, use- 
ful living is the end; and to help the world onward 
and upward we must inform and influence humanity ; 
oratory excels all other means by which the human 
heart is touched and the human mind is moved. The 
cultivation of the art which teaches men to express 
themselves is a deepening of the most powerful chan- 
nel for the distribution of information, the develop- 


ment of man’s self-control, and the improvement of 
conversation — universal persuasion. For strong, 
sensible reasons, then, old Hamilton stands com- 
mitted to the cause of oratory; its cultivation must 
always exert valuable influence over the individual ; 
the art itself has world-deep effect upon humanity. 
More than ever is there need of the orator who 
fathoms questions, sees their relation to the future, 
has the conviction of his message; the power, the 
emotion, the personality to move individually-think- 
ing men to action. The music of the human voice is 
still the sweetest strain in nature; the educated orator 
still possesses a weapon unequalled by pen, sword or 
any other human device. Whether in the pulpit or 
at the bar, in vote-catching campaign for office, in 
Congress, Council, Reichstag or Commons, with 
greater freedom of speech to-day than ever before, 
thought about wealth, imperalism, indomitable Irish, 
receding Russian, the Eternal Infinite, man’s relation 
to man, to State, to God, must break forth in the 
burning eloquence of enthusiasm and incitement. 
The orator is the embodiment of the existing 
World-spirit, and the effects of his efforts are the 
records of the world’s course. He still convinces 
juries and courts; elects and directs legislators; over- 
turns policies and dynasties; ever preaching to men 
the inspiration to live; he stands as the beacon star 
of all mankind. Oratory to-day, to-morrow and in 
| the years to come will continue to influence men, con- 
| trol nations and inspire the human heart -with its 
grandest achievements. 
H. Harvey Harwoop. 
——_>——_ 
LABOR STRIKES AND INJUNCTIONS. 


By P. L. Epwarps. 








In this age of gigantic enterprises and the com- 
bination of many industries into a great center of 
business activity, pulsating with the force and in- 
sensibility of a huge engine, the question of the 
relative condition of labor becomes of great 
interest. 

Shall labor and capital, under such conditions, 
| work in harmony? This is the serious question 
| now confronting the national commission. 
| The ill-feeling and prejudice engendered by this 
lack of harmony and the consequent strikes, with 
| their attendant results, and the methods resorted to 
| by employer and employe to gain their end, make 
the subject one of great popular interest. 

No unprejudiced person at this date would place 
any obstacle in the way of organized labor and the 
conduct of their affairs within lawful limits. It is 
unfortunate that, despite the warning and counsel 
of acknowledged leaders, there is always more or 
less revengeful action on the part of those of a 
naturally vicious and lawless vent, who take ad- 
vantage of the praiseworthy effort of labor to bet- 
ter its condition. Those who give direction to 
affairs must not attempt to secure their ends by 
an interference with the rights of others. If they 
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shall so interfere, then it must be the province of 
the courts of proper jurisdiction to punish or re- 
strain them. Labor has suffered much from the 
lawless acts of the vicious element in its midst, 
and not the less important part of the suffering 
to labor has been the weakening of popular 
sympathy. 

We are forced to acknowledge that organized 
labor has accomplished much in the past for the 
benefit of the workingman and may accomplish 
much more in the future. 

This discussion is intended to show to what ex- 
tent the use of the extraordinary writ of injunction 
is had in dealing with strikes and labor troubles, 
and is a practical review of the cases exhibiting 
the power of the court of equity to restrain and 
enjoin strikers and organized labor generally from 
committing tortious acts. 


Perhaps it might be the best way to treat this 
subject for us to assume that the intentional in- 
fliction of damage is prima facie actionable. This 
would, of course, include intentional interference 
with another’s business. On its face, such inter- 
ference is actionable if it involves a direct injury 
to his person or property, and while the Constitu- 
tion points to a policy of freedom for this country, 
it does not imply a right in one person, either alone 
or in combination with others, to disturb or annoy 
another, either directly or indirectly, in his lawful 
business or occupation, or to threaten him with 
annoyance or injury, for the sake of compelling 
him to do or not to do some particular thing 
(Carew v. Rutherford, 106 Mass. 1). It naturally 
follows that it is actionable; the interference is 
accomplished by inducing third persons to break 
their contracts with corporations, presumably, or 
with individuals, as it may be (Jones v. Stanley, 76 
N. C. 355), and although no actual tortious methods 
are used, interference is still actionable prima facie. 
Unless there be justification, such as the right of 
an individual to pursue his ordinary business occu- 
pation or house his property as best pleases him, 
in which case there is no such actionable interfer- 
ence (Sells v. Kissler, 54 Ohio St. 73; Mogul 
Steamship Co. v. McGregor et al. 23 Q. B. Div. 
508; Temperton v. Russell, L. R. 12 Q. B. Div. 715). 
And so far as the question concerns the ordinary 
competition of employer and employe, or the com- 
petition among employes themselves, there is no 
doubt that employes may combine and hold meet- 
ings in their own interest, and may confer with 
employer about matters of mutual interest. That 
they may lay down their tools and quit his employ 
in a proper manner and time, and he may not com- 
plain. But there must be no violence, actual or 
threatened, and no inexcusable interference with 
the employer’s property or personal rights; what 
is known as “ picketing,” and the preventing of 
other employes taking their places; trespassing 
upon the property of the employer, and the like 
acts. Such interference is actionable (Tarleton v. 





McGonley, Peake, 270; Toledo, etc., Co. v. Penn. 
Co., 54 Fed Rep. 730). 

In the last-named case, the boycott, as defined 
by Mr. Justice Taft: 

“A combination of many to cause a loss to 
one person by coercing others, against their 
will, to withdraw their beneficial business in- 
tercourse through threats that, unless those 
others do so, the many will cause similar loss 
to them,” 


is assigned to this class of actionable interference. 

It seems quite clear why equity should intervene 
in all these cases where irreparable damage is 
threatened and a continuing injury and a multi- 
plicity of actions hang upon such a contest between 
labor and capital. 

To restrain by the force of equity jurisdiction 
all actionable inerference in such case is to prevent 
much loss to property and perhaps life, and the 
consequent misery to society. 

And in a case before the Supreme Court in 
Equity of New Jersey in 1894 that court, while 
emphasizing the above, very distinctly drew the 
line on what is known as boycott. Said the court 
in substance: 


“A person’s business is property, entitled, under 
the Constitution, to protection from unlawful in- 
terference. Every person has a right, as between 
his fellow-citizens and himself, to carry on: his 
business, within legal limits, according to his own 
discretion and choice, with any means which are 
safe and helpful, and to employ therein such per- 


.sons as he may select; and every other person is 


subject to the correlative duty arising therefrom, 
to refrain from any obstruction of the fullest exer- 
cise of this right, which can be made compatible 
with the exercise of similar rights by others; and 
even when there is a legal remedy, equity will in- 
terfere by injunction to prevent an injury which 
threatens irreparable damage and a continuing in- 
jury, when the legal remedy therefor may involve 
a multiplicity of suits.” 

The criterion of the application of this jurisdic- 
tion is the inadequacy of the legal remedy, depend- 
ing on whether the injury done or threatened is 
of such nature that when accomplished the prop- 
erty cannot be restored to its original condition 
or cannot be replaced by means of compensation 
in money, and whether full compensation for the 
entire wrong can be obtained without resort to a 
number of suits (Blindell v. Hogan, 54 Fed. Rep. 
40, and sustained in 56 Fed. Rep. 696). And not- 
withstanding the remedy at law, the power of 
equity is such as to arrest such injuries and pre- 
vent such wrongs. This remedy is more beneficial 
and complete than the law can give. 

Says Judge Taft, in T. A. A. & N. M. Ry. Co. 
v. Penn Coal Co. et al. (54 Fed. Rep. 730): 

“When an irreparable and continuing injury 
is threatened to private property and business 
rights, equity will generally enjoin, on behalf 
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of the person whose rights are involved, even | 
though an indictment on behalf of the public 
will lie.” 

And to the same effect is Jackson v. Stanfield 
(137 Ind. 592). 

In Murdock, Kerr & Co. v. Walker et al. (152 
Penn. State, 595), in sustaining the decree of the 
lower court, the Supreme Court held that a court 
of equity may restrain by injunction discharged 
employes, members of a union, from gathering 
about their former employer's place of business, 
and from following the workmen whom he has 
employed in place of the defendants; from gather- 
ing about the boarding-houses of such workmen, 
and from interfering with them by threats, men- 
aces, intimidations, ridicule and annoyance on 
account of working for plaintiff. 

The lower court pretty thoroughly covered the 
facts involved in the opinion, and that opinion is 
sustained in this case: 

“The right of workingmen to organize into 
associations cannot be questioned; and the 
right of the members of such associations, 
either as individuals or as an organization, to 
cease to work for any employer, and to use all 
lawful and peaceful means to induce others to 
refuse to work for such employer, are equally 
well founded. But the members of such as- 
sociations have no right, by force, menaces or 
threats, to attempt to prevent the members of 
any other association, or men who belong to 
no association, from working upon such terms 
as they may be willing to do. Nor, upon the 
other hand, have non-union men any right to 
use such means to prevent the members of any 
association or union from working upon such 
terms as they may agree upon with their em- 
ployer. When any number of men so conduct 
themselves as to commit a continuing trespass, 
or become a nuisance, they may be enjoined.” 


The above case sustains the case of Brace Bros. 
v. Evans (3 Ry. & Corp. L. J. 561) in same court, 





and to the same effect are the following: Spring- 





Supplement, 306); Davis v. Zimmerman (36 N. Y. 
Supp. 303); Association v. Delaney (62 N. Y. Supp. 
750); Krebs v. Rosenstein et al. (60°N. Y. Supp. 42). 

The complaint in this last case, Krebbs v. Rosen- 
stein, alleged that certain defendants were officers 
and members of unions which were organized to 
compel manufacturers to employ none but union 
labor, and to foster strikes and boycotts; that 
plaintiff's employes, induced thereto, by such unions, 
left plaintiff's employ, and that sundry disorderly 
acts wére the result. 

Defendants squarely denied these allegations and 
alleged that the unions were organized to procure 
employment at fair wages as cigarmakers; that 
plaintiff’s employes struck because they could not’ 
make a living; and the existence of the alleged dis- 
order was denied. No complaints of disorder were 
made to the police, nor were any arrests made. 
Patrolling and picketing were admitted by some 
of the defendants. 

The court held from the facts that no menace 
of irreparable injury or condition of continuing in- 
jury to complainant’s property existed, and dis- 
solved the preliminary injunction. 

Davis v. Zimmerman and Association v. De- 
laney, above referred to, were commented upon 
and distinguished from the case before the court, 
in that proof of menace, threat and attack was 
abundantly established in both cases. 

The court, in the case before it, admits the right 
of men and women to work or not to work, as 
interests or fancy may incline them, and, if any 
number of the employes determined to strike, there 
is nothing unlawful in doing so. If by combination 
they may obtain shorter hours or higher wages, or 
in any other way advance their material interests, 
they are at liberty to do so; and, to advance their 
purpose, they are free to strive to win over others 
to their support by reason, argument and proper 
appeal. 

But where an injunction has issued, it is con- 
tempt of court to interfere in any manner. And so 
held where the business of ‘the employer is in the 
hands of the court through a receiver (In re Wa- 





head Spring Co. v. Riley, L. R. (6 Equity, 551); | bash Ry. Co. (24 Fed. Rep. 217); In re Doolittle 
Ernock v. Kane (34 Fed. Rep. 51); Cour D’Alene | (23 Fed. Rep. 544); U. S. v. Kane (25 Am. & Eng. 
Con. Mining Co. v. Miners’ Union (51 Fed. Rep.) Ry. Cases, 608); In re Higgins (27 Fed. Rep. 443). 
260); Blindell v. Hogan (54 Fed. Rep. 40); affirmed | In this last-named case the court is particularly 
on appeal (56 Fed. Rep. 696); Sherry v. Perkins! severe in condemning the strikes which result from 
(147 Mass. 212), and English cases are to same| merely arbitrary orders in sympathy with others, 
effect. | and where no particular grievance exists. 

Some State courts, notably New York State, | The “boycott” has acquired a significance in 
hesitate in cramping the efforts of strikers to win | our vocabulary, and is an unjustifiable interference 
in their contest with employer, so long as there} with the rights of others, equally objectionable with 
is not resort to threats, coercion, or force. strikes. It is proscriptive in effect and intended to 

They may use argument, reasoning and entreaty,| intimidate and coerce. And the use of the term 
and these are regarded as lawful means, to prevent | boycott now carries with it a threat and a menace 
others from entering the service of employer, and| (Oxley Stone Co. v. Coopers’ Int. Union, 72 Fed. 
all peaceful means of bringing about the result they| Reptr. 699). The Kansas Circuit Court in this 
desire (Kostka v. N. Y. (Cr. R. 435); People v. | case held the word boycott to mean a combination 
Wilzig (id. 418); Rogers v. Evarts (17 N. Y. Supp.| to inaugurate and maintain a general proscription 
264); Reynolds v. Everett (67 Hun, 299; 22 N. Y.! of articles manufactured by the party against whom 
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it is directed, and equity and this court will enjoin 
such action, citing Casey v. Typographical Union 
(45 Fed. Rep. 135). 

Thomas v. Railway Co. (62 Fed. Reptr. 218) the 
court says: 


“The combination under discussion was a 
boycott. It was so termed by Debs, Phelan 
and all engaged in it. Boycotts, although un- 
accompanied by force or violence, have been 
pronounced unlawful in every State of the 
United States where the question has arisen, 
unless it be Minnesota, and they are held to be 
unlawful in England.” 


Boycotts have been declared unlawful conspir- 
acies in the following cases: State v. Glidden (55 
Conn. 46); State v. Stewart (59 Vermont, 273); 
Steamship Co. v. McKenna (30 Fed. 48); Casey v. 
Typog. Union (45 Fed. 135); Toledo, A. A. & M. 
M. Ry. Co. v. Penn. Co. (54 Fed. Reptr. 730) | 

Again, Mr. Justice Harlan, in Arthur v. Oakes | 
(63 Fed. Rep. 321), expresses the opinion that | 

“It is one thing for a single individual, or | 
for several individuals, each acting upon his | 
own responsibility, and not in co-operation | 
with others, to form the purpose of inflicting | 
actual injury upon the property or rights of | 
others. It is quite a different thing, in the eye | 
of the law, for many persons to combine or | 
conspire together with the intent, not simply | 
of asserting their right of accomplishing awful | 
ends by peaceable methods, but of employing | 
their united efforts to injure others or the pub- | 
lic. An intent upon the part of a single person | 
to injure the rights of others, or of the public, | 
is not in itself a wrong of which the law will | 
take cognizance, unless some injurious act be | 
done in execution of the unlawful intent. But | 
a combination of two or more persons with | 

such intent and under circumstances that give | 
them, when so combined, a power to do an | 
injury they would not possess as individuals, 
acting singly, has- always been recognized as 
in itself wrongful and illegal” (Citing Callan v. 
Wilson, 127 U. S. 540, and Com. v. Hunt, 4 
Metc. [Mass.] 111. 


The United States Circuit Court for Louisiana, 
in a recent case, Elder et al. v. Whitesides et al. 
(72 Fed. Reptr. 724), held the actions of citizens of 
that State in attempting to prevent the loading and 
unloading of the steamships of complainant, ex- 
cept when the work was done by such labor as 
might be acceptable to said defendants, even when 
no overt act was shown in this particular case, an 
unlawful combination and conspiracy and held that 
such action or intended action should be enjoined. 
Basing such decision on the authority of Arthur v. 
Oakes (supra). 

This case of Arthur v. Oakes is one of the most 
important and far reaching in effect that has as yet 
come before the courts. The opinion of the court, 








as voiced by Mr. Justice Harlan, is exhaustive of 


the subject. It covers the responsibilities of em- 
ployer and employe to each other. and to the public, 
and the constitutional rights of labor organizations, 
and the power of courts of equity to intervene in 
conflicts between labor and capital. 

The court allowed a modification of the order of 
the lower court in so far that the order was not spe- 
cific. Mr. Justice Harlan said: 


“In our opinion the order should describe 
more distinctly than it does the strikes which 
the injunction was intended to restrain. That 
employes and their associates may not unwit- 
tingly place themselves in antagonism to the 
court’s attitude and become subject to fine and 
imprisonment as for contempt, the order should 
indicate more clearly than has been done that 
the strikes intended to be restrained were those 
designed to physically cripple the trust prop- 
erty, or to actually obstruct the receiver in the 
operation of the road or to interfere with their 
employes who do not wish to quit, or to pre- 
vent, by intimidation or other wrongful modes, 
or by any device, the employment of others to 
take the places of those quitting, and not such 
as were the result of the exercise by employes, 
in peaceable ways, of rights clearly belonging 
to them, and were not designed to embarrass 
others, or to interfere with the actual posses- 
sion and management of the property of the 
receivers.” 


Perhaps it will aid in understanding the opinion 
of the court in this case if the specific terms of the 
injunction complained of are given. 

The defendants are enjoined: 

From disabling, or rendering in anywise unfit 
for convenient and immediate use, any engine, cars 
or other property of the receivers; 

From interfering in any manner with the posses- 
sion of locomotives, cars or property of the receiv- 
ers, or in their custody; 

From interfering in any manner, by force, threats, 
or otherwise, with men who desire to continue in 
the service of the receivers, or with men employed 
by them to take the place of those who quit; 

From interfering with or obstructing in anywise 
the operation of the railroad, or any portion thereof, 
or the running of engines or trains thereon as 
usual; 

From any interference. with the telegraph lines 
of the receivers along the lines of railway operated 
by them, or the operation thereof; 

From combining and conspiring to quit, with or 
without notice, the service of said receivers, with 
the object and intent of crippling the property in 
their custody or embarrassing the operation of said 
railroad, and from so quitting the service of the 
said receivers, with or without notice, as to cripple 
the property or prevent or hinder the operation of 
said railroad; and, generally, 

From interfering with the officers and agents of 
the receivers or their employes in any manner, by 
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actual violence or intimidation, threats or other- 
wise, in the free and complete possession and man- 
agement of the railroad and of all the property 
thereunto pertaining, and from interfering with 
any and all property in the custody of the receiv- 
ers, whether belonging to them or to shippers or 
other owners, and from interfering with, intimi- 
dating or otherwise injuring or inconveniencing or 
delaying the passengers being transportated or) 
about to be transportated over the railway of the} 
receivers, or any portion thereof, or by interfering 





in any manner, by actual violence or threat, and 
otherwise preventing or endeavoring to prevent the | 
shipment of freight or the transportation of the | 
mails of the United States over the road operated | 
by the receivers, until the further order of this| 
court. 

This injunction was issued upon a petition of the | 
receiver of the Northern Pacific Railway, showing | 
that a strike of the employes of the railway com-| 
pany was threatened because of the reduction of | 
wages made necessary by the expense of operating | 
the road. 
‘In the opinion of the court employes of a rail- | 
road, without cause and in violation of an express | 
contract to serve for a stated time, would incur | 
liability for any damage resulting from a breach of | 
his agreement and under some conditions liable | 
criminally for injury to passengers or others for | 
abandoning his post at a time when care and watch- 
fulness was demanded. 

The simultaneous quitting of work by any con- | 
siderable number of the employes of a railway | 
company, without notice, will have an injurious | 
effect and for a time inconvenience the public. But 
these evils, great as they are, and although arising | 
in many cases from the inconsiderate conduct of | 
the employes and employers, both equally indiffer- | 
ent to the general welfare, are to be met and rem- 
edied by legislation sustaining alike employes and 
employers, so far as necessary, to fully guard the 
rights of the public as involved in the matter of 
transportation. 

In the absence of legislation to the contrary, 
the right of one in the employ of such a corpora- 
tion to withdraw therefrom at such time as he sees 
fit, and the right of the employer in such cases to 
discharge the employe when he is no longer de- 
sired, must be deemed so far absolute that no court 
of equity will compel him against his will to remain 
in such service or to compel such employer to keep 
such employees when not desired. 

On the other hand, as before stated, the court 
found that any combination or conspiracy on the 
part of these employes would be unlawful if it had 
for its object the crippling of the railroad in the 
operation of its traffic and the injury of its prop- 
erty by rendering unfit for use of engines, cars or 
other property, or by interfering with the posses- 
sion of such property by the managers thereof, or 
by using force, intimidation, threats or other 
wrongful methods against the managers or their 





agents, or against employes remaining in the ser- 
vice of such company, or by using like methods to 
cause employes to quit, or to prevent or deter 
others from entering the service of such company, 
and a court of equity would interfere to restrain 
and prevent such legal acts. 

And it may be said as settled practice in both 
State and federal jurisdiction, that courts of equity 
will interfere to restrain irreparable damage, or that 
which results from repeated wrongs of a continuing 
character, and which may only be conjectured. 
Authorities are numrous on this point and it is not 
deemed necessary to cite more than those referred 
to above. Others may be found on this particular 
point by reference to Spelling on Injunctions, etc. 
(Vol. 1, sec. 340 [2nd Ed.]). 

Exercising the full authority which is undoubt- 
ediy theirs, the federal courts are rising to the 
necessity of the occasion, and, although assailed 
with charges of “ Government by Injunction,” they 
are assuming such control over the subject of 
strikes, boycotts and the like, that such troubles 
are at least conducted in a less disorderly manner, 
and in the end such action on the part-of the fed- 
eral courts will benefit both sides to such con- 
troversies. 

In the very recent case of Southern Ry. Co. v. 
Machinists’ Local Union et al. (111 Fed. Reptr. 49), 
a labor union conducting a strike, which maintains 
pickets and guards around the works of the former 
employer for the avowed purpose of preventing 
non-union workmen from working therein, cannot 
avoid responsibility for personal assaults on such 
workmen, and other unlawful acts committed in 
direct furtherance of such purpose, because such 
acts were not committed by its orders, and per- 
haps not by its members, nor because it passed a 
resolution, not made public, counseling that peace- 
able methods alone be used, where it did not in 
any public way protest against or disown such acts, 
or take any measures to assist in preventing or 
punishing them. In such case the action of the 
union in attempting to enforce its unauthorized 
edict, that no others should work for the employer, 
by a display of force and the menace of its pickets, 
must be held to have been the direct, inciting cause 
of the acts committed by its own members or oth- 
ers in violation of the personal liberty of other 
workmen for its benefit, in any application for 
injunction. 

This case was in the jurisdiction of Western Ten- 
nessee, and Judge Hammond wrote the opinion, 
following that in the case of the American Steel 
and Iron Co. v. Wire Drawers and Die Makers’ 
Unions Nos. 1 and 3 (go Fed. Reptr. 598), and basing 
both opinions on the case of In re Debs (158 U. S. 
564). 

The facts in the Southern Ry. Co. v. Machinists’ 
Local Union case were about as follows: 

The members of a labor union, in obedience to 
orders from the central organization, went on a 
strike against their employer. The union estab- 
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lished and maintained pickets around the shops of | 


such employer, and its members climbed telegraph 
poles and fences to watch such shops, and gath- 
ered in numbers at the entrances, and sent violent, 
abusive and threatening messages to workmen in- 
side. They thrust themselves on unwilling work- 


men to argue and persuade, and in some instances | 


personal assaults were made upon such workmen 
by strikers or their friends. The effect was to drive 
away a number of the workmen through fear for 
their- personal safety, while those who remained 
for the most part stayed inside the works. They 
were besieged, as it were. An injunction was 
granted. 

To the same effect is the Illinois case, Allis 
Chalmers Co. v. Reliable Lodge et al. (111 Fed. 
Reptr.), decided October, 1gor. 

Judge Kohlsaat held it to be the undoubted right 
of workmen to quit work, either severally or in a 
body, so long as the act does not come within the 
rules against conspiracies to injure the property of 
another, and they may also, subject to this rule, 
use peaceable means in persuading others to join 
them in carrying out a strike. But such rights 
must be exercised in such manner as not to other- | 
wise interfere with the right of the employer to| 


conduct his business in a lawful manner, or with | 


Q. Didn’t you tell someone on the vessel that you 
wanted to go ashore to see your wife? A. No. I 
haven’t got any wife. 
| Q. Well, did you say you wanted to go ashore to 
see anyone? A. Yes. I told the mate I wanted to 
go ashore. 

Q. What did you want to go ashore for? A. I 
| wanted to see “ my little hen.” 
| Q. What do you mean by your “little hen?” 
| A. A young lady I was keeping company with. 
| The novel title for a sweetheart was new to coun- 
| sel, jury and auditors, and a ripple of unrestrained 
| mirth ran through the crowded court room. 


a ere 


“SWEATBOX” METHODS OF FORCING 
CONFESSIONS. 





“No man who has not made some study of the 
subject can fully appreciate the almost barbaric 
harshness of the so-called sweatbox methods of forc- 
ing confessions from alleged criminals, nor does the 
average citizen realize how ready prisoners some- 
times are to confess to crimes which they did not 
commit or to tell of imagined crimes which never 
took place at all,’ said Attorney John F. Geeting, 
associate counsel for the striking teamsters in the 








* the equal right of every other man to work or | federal court proceedings and associate editor of the 


not to work for such employer, as he may think American Criminal Reports, the latest volume of 
best. Employes have no legal right to impose the| Which contains a number of remarkable cases on 





course of conduct or rules adopted for themselves 


upon any other man against his wishes, and where | 


they attempt so to do, through concerted acts of 
violence and intimidation, they are guilty of unlaw- 
ful conspiracy, and it is the duty of a court of 
equity to enjoin such acts when they may inflict 
irreparable injury on the employer or other 
workmen. ; 

In the case of In re Debs (supra) the United 
States Supreme Court, Mr. Justice Brewer speak- 
ing for the court, has established the authority of 
the federal court for all time to come in so far 
as strikes and the attendant difficulties shall inter- 
fere with interstate commerce and the carrying of 
the mails. 

paLPene ey” wr vererewsae 
WHAT'S IN A NAME? 


(By Joun J. O’Connor, of the Boston Bar.) 





At the trial of some seamen for “aiding and en- 


|criminal confessions. 

“Tf you can imagine yourself thrust into a coal 
| black cell, not allowed to see a friend, visited only 
y a gruff-voiced man in uniform who shoves you 
some bread and water and keeps informing you that 
you might as well tell the truth, you may get some 
idea of the frame of mind to which an ignorant man 
out of the gutter may be reduced and how a con- 
fession, true or otherwise, may be wrung from him,” 
he continued. Mr. Geeting then related the story of 
two of the most remarkable American cases on rec- 
‘ord of false confessions. 

| “ Both were cases of supposed murder and the con- 
|fessions in both instances contained all manner of 
|corroborative details. One of the cases happened in 
| Illinois, the other in Vermont, and both prove the 
|dangers which surround the acceptance of a con- 
fession of a crime. In the Vermont case two brothers 
‘named Jesse and Stephen Boorn quarreled with a 
|man called Colvin while the three were picking 
| stones in a field. A witness at a distance saw Colvin 











ticing some non-union sailors to leave a vessel,” one | strike Stephen and then saw Stephen knock Colvin 
of the witnesses for the government was an alleged | down with a club. From that time Colvin was seen 
“sailor” who had not been to sea for some five| by no one. 
years and was a beautiful specimen of the genius) “Colvin had been in the habit of absenting him- 
“scab.” His story was that the prisoners came | self for long periods from the community, and scant 
alongside the vessel as she was lying down the har-| attention was paid to his disappearance for some 
bor’ ready to proceed to sea when she ‘got a crew, | time. 
and they induced him to leave and come ashore. | “There were suspicions that the missing man had 
On cross-examination I was trying, of course; to| been murdered, arising from the fact of the quarrel 
shake his’ testimony, and inter alia, the following'}and from contradictory’ statements made by the 
colloquy took place: Boorns in regard to Colvin’s disappearance, but little 
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was thought of the matter. Four years afterward ‘to do with the murder of Colvin and that their con- 
one of the Boorns told a third person that they ‘ had fessions were false. No man, however, doubted the 
put Colvin where potatoes would not freeze,’ this pe- | guilt of the prisoners, and it was generally believed 
culiar phrase being the first corroborative link of |that the murder had been detected by providential 
the final confession. | interposition N 

“The Boorns remained unmolested by the law un-| “Then came the startling finale of the case—a 
til six years after Colvin’s disappearance, when their | finale which shows with what caution confessions of 
uncle had a dream. He dreamed that Colvin’s ghost | guilt should be accepted, even when strongly corrob- 
came to his bedside, declared he had been murdered | orated by circumstantial evidence. A few days after 
and indicated the spot where his body lay. The) the sentence the man supposed to be murdered turned 
dream was repeated three times, and the uncle finally | up alive. During all those years he had been living 
caused search to be made at the place. A house had | in another part of the State in a condition of harm- 
formerly stood on the spot, and under the house | less mental derangement. The Boorns, of course, 
was a hole four feet square, made for the purpose of | were ‘freed. 
burying potatoes. | “The other peculiar case of false confessions oc- 

“ The pit was opened and a large knife, a penknife | curred in Illinois, and was also a case in which 
and a button found in it. Mrs. Colvin accurately | brothers were involved. There were three of them, 
described these articles previously to their being | by the name of Trailor, their Christian names being 
shown to her, and after she had seen them declared William, Henry and Archibald. Archibald lived at 
the large knife and the button to have belonged to Springfield. He was a sober, industrious man, a car- 











her husband. Careful search was made for the body, | 
but it could not be found. Finally, on the strength | 
of the dream, Jesse was arrested. After his arrest | 
pieces of bone were found in a hollow stump, two | 
bits of which were identified as human toe nails, | 
while the others were declared by several physicians | 
to be human, although on this there was difference | 
of expert opinion. 

“There did not seem evidence enough on which to | 
hold Jesse and he was on the eve of discharge from 
jail when he made a full and complete confession 
of the crime. He declared that his brother Stephen 
killed Colvin and that he, Stephen and their father 
then put the body in the potato cellar. 

“ He added that the body had been long afterward 
taken up and flung in the river, but that his father 
had put some bones in a stump. 

“Immediately on this confession Stephen was ar- | 
rested, and both he and Jesse were brought to trial. 
Then came still another amazing feature of this | 
amazing case. Stephen confessed as well as his 
brother, Stephen’s confession being quite a lengthy | 
written document signed by himself and describing 
the crime with elaboration of detail. In this con- 
fession Stephen asserted that after he had struck Col- | 
vin he and Jesse had left him, but on coming back 
they found Colvin lying dead in the field. 

“Stephen went on to declare that Colvin’s body 
had then been put in the potato cellar after a knife 
had been taken from his pocket; that subsequently 
Colvin’s body had been exhumed and thrown in the 
river, some of the bones being buried in a hole by a 
stump. Every trivial detail of the supposed murder 
was described. 

“Search was again made for the body of Colvin, 
but it was not found, and on the twin confessions 
of the two brothers they were brought to trial, just 
seven years after Colvin’s disappearance. The 
Boorns were found guilty and both sentenced, Jesse 
getting life imprisonment and Stephen being sen- 
tenced to be hung. Immediately both began protest- 





ing their innocence. They declared they had nothing 


penter by trade. Henry was a man of like quiet 
habits and lived on a farm twenty miles from Spring- 
field. William, with similar characteristics to his 
brothers, lived on a farm 100 miles from the State 
capital. 

“Living near William was a man called Fisher, 
who did odd jobs, and whose habits were so econom- 


|ical that the story got abroad in the neighborhood 


that he had accumulated a considerable amount of 
money. At the time in question William decided to 
visit his brother Archibald in Springfield, and Fisher 
joined him on the trip. They drove in a buggy and 
went by way of Henry’s farm, where they were 
joined by Henry, who rode on horseback. In this 
fashion they came to Springfield. Here they found 
Archibald and took up residence at his boarding- 
house for the period of their stay. 

“ They had arrived at noon and after dinner Fisher 


|and the three Trailors left the boarding-house, an- 


nouncing that they were going to’ see the city. At 
supper time the three Trailors returned, but Fisher 
was missing. After supper the brothers went out 
again, saying they would look for Fisher. 

“One by one they again returned, each saying 
he had been unable to find the missing man. The 
next day they renewed the search, but not having 
found Fisher late that afternoon, Henry and Wil- 
liam anounced that they were going home. They did 
so, although some comment began to be made on 
Fisher’s disappearance. No general interest was ex- 
cited, however, until the postmaster at William's 
town wrote to Springfield saying that William had 
returned and that Fisher was dead and had willed 
him $1,500. General interest was then aroused and 
a search was made for the body of Fisher. Nothing 
was found. Then Henry and William were arrested. 
They were both put in the sweatbox but nothing was 
got from them until three days later. Then Henry 
declared that his brothers, Archibald and William, 
had murdered Fisher. 

“According to Henry’s confession his brothers had 
told him of the murder the day after it occurred and: 
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had taken him with them while they made permanent 
disposition of the body, which was hidden in the 
woods. Henry said that the three of them went by 
a disused road with the buggy to the edge of a dense 
thicket where William and Archibald took out the 
body and placed it in the buggy and then went to a 
nearby millpond, leaving Henry alone. When his 
brothers returned they told Henry they had put 
Fisher in a safe place. 

“On this confession a visit was made to the mill- 
pond and thicket. At the thicket marks of the buggy 
wheels were plainly seen and evidences found of a 
struggle, while at the pond it was found that a buggy 
had been backed down to and partially into the water. 
The pond was dragged and then drained, but nothing 
was found. 

“ Archibald in the meantime had also been arrested. 
At the trial Henry repeated his confession on the 
stand, while witnesses testified that since the disap- 
pearance of Fisher Archibald and William had spent 
an unusual number of gold pieces. Then came the 
surprise. Fisher was suddenly found at a house 
seven miles from William’s residence. He could give 
no rational account of his actions or whereabouts 
since his disappearance, and no explanation was ever 
adduced of the affair. The case stands, however, as 
another proof that confessions by a principal or ac- 
cessory, even when supported by the strong corrob- 
orative evidence of circumstances, should always be 
regarded with some skepticism.” 


aia poereticnes 
EZEKIEL’S PLEA. 


By Apert W. GAINES. 





“Well, Ezekiel,” said the Court, 

“It appears from the report, 

Which ithe jury of the county have returned, 
That you not only ‘sigh 

For the chicken roost close by, 

But the way to it you actually have learned. 


“Tis the policy of the law, 

That there may be no flaw 

In proceedings of a criminal import, 

To ask the accused to plead 

If he’s guilty of the deed; 

So, Ezekiel, you may now address the Court.” 


“Yo Honah,” said Old Zeke, 

As he arose to speak, 

“T wants ter tell you all about de case, 
An’ Old Zeke will take de pledge 

All de trufe to tell de jedge, 

An’ to speak it to de jury face to face. 


“Zi wuz list’nin’ t’other day, 

I heahs ole Missus say, 

Dat a lady in society standin’ high, 
While shoppin’ in de town, 

When no clerks dey wuz aroun’, 

She lif’ a diamond ring she nebber buy. 





“ An’ furder say ole Miss, 

Dey don’ prosecute foh dis, ‘ 

Foh de lady am a klep — some sich word she call — 
Meanin’ dat about sich things 

As jewelry and rings, 

She’s crazy — can’t control herse’f at all. 


“Tt am true Ole Zeke did creep, 
While de ownah wuz asleep, 
To de roos’ whar de plumpes’ pullet slep’, 
An’ a chicken dar he lif’ — 
But when de proof you sif’, 
You'll find Ole Zeke’s a crazy chicken klep.” 
CHATTANOOGA, TENN. 
————— 
RIGHT OF A CONVICT TO CONTRACT. 





A distinction was early made between the rights 
of one under attainder of treason or felony and one 
civilly dead. A person attainted was at times spoken 
of as “ civiliter mortuus” (Bullock v. Dodds, 1819, 
2 B. & Al. 258), but the results of such attaint were 
not the same as the results of civil death. The latter 
term was synonymous to natural death, and was 
strictly confined to cases of persons banished, or ab- 
jured the realm, cr who had entered the church 
(Platner v. Sherwood, N. Y., 1822, 6 Johns. chap. 
118). Certain proprietary rights were preserved to 
a man attainted. He did not forfeit his freehold so 
long as he lived until office found or entry by the 
king (Doe v. Pritchard, 1833, 5 B. & A. 765; cf. 
Avery v. Everett, 1888, 110 N. Y. 317). Until this 
entry was made a grant by one under attainder bound 
all persons but the king and the lord, of whom the 
lands were held (Sheppards Touchstone, 231; Per- 
kins Profitable Book, 62). Likewise where the for- 
feiture of the estate was limited to the lifetime of 
the one attainted, the remainder of the estate could 
be devised by the felon (Rankin’s Heirs v. Execu- 
tors, Ky., 1828, 6 T. B. Mon. 531). 

It seems perfectly clear that the rights to personal 
safety of the one attainted were inviolate. He was 
not absolutely at the disposal of the crown, for until 
execution the creditors had an interest in his person 
for securing their debts and after pardon granted he 
could bring an action for personal injuries received 
during imprisonment (see Ramsay v. MacDonald 
[1748], Foster’s Crown Cases, 62, note). Whether his 
contract rights were preserved is not so clear. It is 
intimated that an attainted person could make a 
valid contract of marriage, although, perhaps, unable 
to enforce contracts at the time (Kynnaird v. Leslie 
[1866], L. R., 1 C. P. 389). This question has recently 
been passed upon by the Federal District Court in 
Massachusetts as one of novel impression. A convict 
who had escaped was allowed to recover, after his 
subsequent recapture and service of sentence, upon 
his contract made during the period of his escape 
(McCarron v. Dominion Atlantic Ry. [1905], 134 
Fed. 762). 

In the eyes of the law, a convict’s disqualifications 
attach the moment sentence is passed and continue 
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wherever he may go by authority or by his own 
escape (Miller v. Finkle [N. Y., 1853], 1 Park. Crim. 
Rep. 374; Ruffin’s Case [1871], 21 Grat. 790). No 
distinction can, therefore, be drawn between the con- 
tractual rights of an escaped convict and one who is 
still incarcerated. In the light of the decision in the 
principal case, a convict’s position to-day would seem 
to be analogous to that of one under attainder, rather 
than one civilly dead. In the absence of a statute 
expressly making his contracts void (cf. 33 and 34 
Vict., c. 23), his right to contract would seem to 
survive, although his remedy is temporarily sus- 
pended, and, upon the ceasing of the disability, the 
remedy is itself restored— Columbia Law Review, 
June, 1905. 
—_———_4 —--—— 
NEW SUPREME COURT PEPORTER 
CHOSEN. 





Pursuant to the provision of the law enacted at 
the last session of the legislature, the justices of 
the Appellate Division of the Supreme Court met 
in the capitol, at Albany, on June roth ult., for 
the purpose of selecting a Supreme Court reporter 
in place of Mr. Marcus T. Hun, of Albany. The 
two leading candidates for the office, which pays 
$5,000 a year and such additional allowances for 
clerk hire and office expenses as the legislature may, 
from time to time, direct, were Charles C. Lester, 
surrogate of Saratoga county, and Jerome B. Fisher, 
county judge of Chautauqua county. Judge McLen- 
nan called the convention to order. Judge Parker, 
presiding justice of the Third Department, was 
chosen presiding officer, and Mr. Marcus T. Hun, 
secretary. The call of the roll showed all the 
judges to be present, except Justices Hooker and 
Hirschberg. 

Justice Woodward made the announcement that 
Mr. Hun was not a candidate for reappointment. 
He suggested that they should avail themselves of 
the opportunity to express their appreciation of Mr. 
Hun’s services as reporter for so many years, and 
moved that a committee, cqnsisting of the presiding 
justices of the several departments, be appointed 
for the purpose of causing to be prepared and en- 
graved a proper expression of the feelings of the 
Appellate Court, and that the same be presented to 
Mr. Hun. This was agreed to, as was also the addi- 
tional suggestion that a copy of the memorial be 
inserted in the last volume of the Supreme Court 
Reports prepared by Mr. Hun. 

Mr. Hun made a suitable response, saying that 
the inspiration of the judges’ co-operation, confidence 
and considerate courtesy which had been given him, 
would have stimulated any man to his utmost en- 
deavors to achieve success. 

With Judges Woodward and McLennan acting as 
tellers, the convention proceeded to an informal 
ballot, no nominations having been made. The re- 
sult was: For Jerome B. Fisher, 11 votes; for 
Charles C. Lester, 6 votes; for R. R. Moss, of 
Elmira, 3 votes; blank, 1 vote. 


On motion of Justice Woodward, the convention 
proceeded to a formal ballot, with the result that 
Fisher received 13 votes and Lester 8. The selection 
of Judge Fisher was formally announced, and it 
was “ made unanimous "— after the manner of politi- 
cal conventions. 

The new reporter takes office on November tenth 
of the present year, and holds for five years. The 
Appellate Judges will meet in Albany on the fourth 
Tuesday in October for the purpose of acting upon 
matters placed in their control by legal enactment. 

According to the provisions of the law recently 
enacted, the judges are to meet every five years, at 
the expiration of the term of the Supreme Court 
reporter, to name his successor, and if the appoint- 
ment is not made at such meeting it may be made at 
|a special meeting of a convention. The reporter may 
| be removed for cause by the justices of the Appellate 
| Division of the Supreme Court, or a majority of such 
of them as attend the convention.” An appointment 
|or removal must be in writing. It must be signed 
by the justices making it and filed in the office of the 
secretary of state. The convention for the appoint- 
ment of the reporter must be held in the capitol, 
but may be adjourned to any other place. In notify- 
ing the justices of a convention for the removal 
of the court reporter, the notice must be accom- 
panied with a copy of the grounds alleged for the 
removal, and both must be served on the reporter. 
The duty of the reporter will be to report every cause 
determined in the Appellate Division of the Supreme 
Court, unless otherwise directed by the court or 
judge. The justices -will deliver to him the written 
opinions or certified copies rendered in each cause. 
The reporter must prepare for each volume in which 
the causes are recorded the usual digest, head notes, 
table of contents and index, and upon the appoint- 
ment of his successor must deliver to nim the vol- 
umes. He must not deliver any of the papers or 
copies pertaining to any cause to any person other 
than his successor in office or the publisher of a 
partly printed volume, except that a copy of the paper 
may be furnished to him during a vacancy in the 
office, to a justice of the Supreme Court or to the 
attorney for a party to the cause to which it relates. 
He must deposit with the clerk of each Appellate 
Division all opinions delivered to him from such 
Appellate Divisions which are not to be reported 
immediately after the publication of the other causes 
decided at the same time. 

The reporter shall not have any pecuniary interest 
in the reports, but a contract for the publications 
under his supervision must, from time to time, be 
made in behalf of the people by the reporter, subject 
to the approval of the presiding justices, with the 
person or persons who agree to furnish to the secre- 
tary of state so many copies of each volume, and 
also to publish and sell the reports on terms most 
advantageous to the public. The price shall not 
exceed two dollars for a volume of not less than 
1,000 pages. Each contract must provide for the 
publication of the reports for five years from the 
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expiration of the last contract. If the reporter de- 
termines that the contract has not been faithfully 
kept by the person agreeing to publish the reports 
he may annul the same and enter into a new con- 
tract. Before entering into a contract he must adver- 
tise for bids. The reporter may also have advance 
sheets published at a price not to exceed fifty cents 
a volume. The reports are to be kept constantly for 
sale to persons within the State. Neither the reporter 
nor any other person shall obtain a coypright for 
the Opinions contained in the reports, and the same 
may be published by any person, but the coypright 
of the statements of the head notes and of all other 
notes or references must be taken by and vested in 
the secretary of state for the benefit of the people 
of New York. The secretary of state shall distribute 
the reports so furnished him as specified in section 
247 of the Code of Civil Procedure. The Supreme 
Court reporter shall receive an annual salary of 
$5,000, payable quarterly, and in addition such allow- 
ances for clerk hire and office expenses as the legis- 
lature shall from time to time direct. 


—_—_4——_ 
Hotes of Cases. 


Adverse Possession—In Bird v. Whetstone, de- 
cided by the Supreme Court of Kansas in May, 1905 
(80 Pac., 941), it was held that where the owner of 
vacant and unimproved land conveys it to another, 
the grantee, by reason of his legal title, will be 
deemed to be in possession thereof, and the grantor 
may subsequently acquire a new title thereto by a 
new and independent possession which is adverse, 
notorious, continuous and exclusive, for more than 
fifteen years. The court said in part: 

It has been repeatedly held that an owner who con- 
veys land, and continues in possession of it after his 
conveyance is recorded, is deemed to be holding un- 
der his grantee, and in subservience to the record 
title (McNeil v. Jordan, 28 Kan. 7; Sellers v. Cros- 
san, 52 Kan. 570, 35 Pac. 205; Hockman v. Thuma, 
68 Kan. 519, 75 Pac. 486). In such a case the Stat- 
ute of Limitations would not begin to run until the 
presumption of holding in subserviency to the title 
of the grantee was in some way overcome. Under 
the facts found, however, it cannot be said that 
Whetstone remained in possession of the land after 
his deed was made and recorded. The land was not 
fenced, cultivated, or otherwise improved until 1880. 
When Whetstone conveyed it to his niece it was un- 
occupied, and his possession was only constructive. 
His conveyance of the vacant land transferred both 
title and possession to his grantee. In such a case 
the possession is deemed to follow the title (Gil- 
dehaus v. Whiting, 39 Kan. 706, 18 Pac. 916; 15 
Cyc. 36). Such possession as Whetstone had was 
therefore interrupted from 1874 until 1880, during 
which time it must be regarded as having been in 
his grantee. When he inclosed the land in 1880, and 
cultivated and improved it, his possession then taken 
was wholly independent of the constructive posses- 





sion which he held at the time of the conveyance to 
his niece The Supreme Court of Nebraska had, un- 
der consideration a case involving the transfer of 
title to vacant lands, which the grantor subsequently 
took actual possession of, and on which he made per- 
manent improvements. The court said: “ The holder 
of the legal title to vacant lands is deemed to be in 
possession thereof (Troxell v. Johnson, 52 Neb. 46, 
71 N. W. 968). Hence, when Horsbach executed and 
delivered a deed to Boyd which conveyed the legal 
title, possession went with it. The land being vacant, 
the same act that divested Horbach’s title and cre- 
ated a title in Boyd terminated Horbach’s possession, 
and put Boyd in possession. Such possession, as we 
understand the defendant’s claim, continued for four 
years. Then, in 1861, as defendant offered to prove, 
Horbach inclosed the land and other tracts with a 
substantial fence. He and his lessees cultivated it. 
He publicly and notoriously claimed to own it, and 
was named as owner on maps and plats in general 
circulation. The land was assessed as his. He con- 
veyed it, and he and his grantees and lessees put 
houses upon it. This is not a continuance of the 
possession existing prior to the conveyance. It is a 
subsequent entry, creating a new and independent 
possession, and giving rise to a new and original 
title” (Horsbach v. Boyd, 64 Neb. 129, 89 N. W. 
644). Whetstone was out of possession of the land 
for about six years, and the possession taken in 1880, 
and exclusively held for about twenty years before 
this action was begun, is to be regarded as a distinct 
and independent possession, and as the foundation 
of a new and original title. As he did not continue 
in possession after conveyance, the rule invoked as to, 
the kind of disclaimer necessary to change a per- 
missive possession into an adverse one has no appli- 
cation. His occupancy and improvements were an 
open assertion of a claim of right in the land, and 
were of such a character as to give notice to Hannah 
Dryden and others interested in the land of an inten- 
tion to appropriate it. He entered upon the land 
with the intention “to keep it” for himself, and the 
fact that he then had no fitle or color of title did not 
prevent him from acquiring the land by adverse 
possession. It has been held that “possession of 
land by an adverse occupant for more than fifteen 
years, which is adverse, notorious, continuous and 
exclusive, will give title thereto, although such pos- 
session is entirely destitute of color of title” (Pratt 
v. Ard, 63 Kan. 182, 65 Pac. 255). 


Landlord and Tenant — Covenant Not to Cause 
| Increase of Insurance Rates.—In King v. Murphy 
| Varnish Co., decided by the Supreme Judicial Court 
| of Massachusetts, Suffolk, in May, 1905 (74 N. E. 
| 290), it was held that a covenant by a tenant not to 
| do any act on the premises which would cause an 
|increase in insurance rates did not merely prohibit 
|any change in the tenant’s business methods which 
| would increase rates of insurance, but the mainten- 
ance of varnish tanks, because of which the insurance 
| tate was increased, was a breach of the covenant, al- 
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though the tenant maintained such tanks at the time 
the lease was executed, and had done so for many 
years before. The court said in part: 

The defendant’s contention is, in substance, as 
we understand it, that the covenant is to be construed 
as applying to the use of the premises for the de- 
fendant’s business as carried on by him at the time 
when the lease was execyted, and as meaning that 
no change should be made by the defendant in the 
method of carrying on its business which would 
cause any increase in the rate of insurance on the 
plaintiff’s building. And it says that the storing of 
varnish in tanks in premises occupied by it was, and 
had been for many years, one of the methods in 
which it carried on its business, and that it was so 
carrying it on at the time when the lease was exe- 
cuted, and that the increase in the rate of insurance 
was not due to any change by it in its method of 
doing business, but to a change of opinion on the 
part of the board of underwriters as to the risk at- 
tending the business as carried on by the defendant, 
and that it is not therefore liable, under the covenant, 
for any sums paid by the plaintiff on account of the 
increase in the rates of insurance. But it is to be 
observed, if material, that, though the plaintiff knew 
that the defendant was engaged in the varnish busi- 
ness, there is nothing to show that either he or his 
son, through whom the negotiations for the lease 
were carried on, knew the extent of the defendant’s 
business, or how it was conducted, or that the defend- 
ant stored varnish in large tanks on the premises oc- 
cupied by it. To give the covenant, therefore, the 
construction contended for by the defendant, would 
be going beyond what the lessor could be held to 
have reasonably contemplated. But we think that 
the covenant cannot properly be construed, and 
should not be construed, as the defendant contends. 
There is no provision in the lease, express or im- 
plied. as to the nature of the business to be carried 
on upon the premises... For aught that appears, the 
defendant could use them for any purpose to which 
they were adapted. There is nothing in the covenant 
which limits its application to an increase due to a 
change by the defendant in the mode of carrying on 
the business in which it was engaged, and for which 
it may be assumed that it intended, with the knowl- 
edge of the plaintiff, to use the premises. The cove- 
nant is in general terms, and, if it operates as a re- 
striction upon the use of the premises by the defend- 
ant as it has been accustomed to use premises occu- 


pied by it, that is no reason why it should not be} 


enforced. It provides in express terms that no act 
or thing shall be done by the lessee which may make 


any insurance on the building against fire void, or | 


may render any increased premium payable for such 
insurance. We see no reason for limiting the natural 
import of the language used, 4nd we think that the 
act of the defendant in storing varnish in tanks on 
the premises comes within its terms, if thereby the 
insurance on the plaintiff's building was increased. 
The cases of Quincy v. Carpenter (132 Mass. 102) 
and Browne v. Niles (165 Mass. 276, 43 N. E. 90), 





cited by the defendant, are materially different from 
this case. In the first case the question involved 
was the construction of a receipt that had been given 
for extra insurance, and in the second the lease was 
made with a full knowledge on the part of the lessor 
of the business that had been carried on upon the 
premises, and of the use to which the premises were 
to be put in continuing the business; and the question 
was whether the lessor was entitled to an injunction 
restraining a nuisance thus caused, and the court held 
that he was not, saying at the same time that the 
plaintiff could resort to an action for damages on the 
covenant of the lessee to pay all damages for any 
nuisance made or suffered by them on the premises. 
——_o—_—_ 


Correspondence. 





An Op Letrer UNEARTHED. 


MILWaukKEE, Wis., July 3, 1905. 
To the Editor of the Atpany Law JourNAL: 

The following copy of a letter, written by a mem- 
ber of the New York bench and bar, may have some 
interest for the older members of the legal profes- 
sion still living. The letter, although directed to 
the Attorney-General of the United States, was 
found among the private papers and documents of 
the late ex-Senator James R. Doolittle, of Wisconsin. 
I have no present knowledge of what was the result 
of the recommendation of Judge Williams. 

Yours truly, 
Duane Mowry. 


SARATOGA Sprincs, N. Y., May 13, 1861. 
Hon. Edward Bates, Atty.-Gen. U. S.: 


Sir.—I understand that there is a vacancy in the 
office of Judge of the Court of Claims, occasioned 
by the resignation of Judge Scarburgh. 

Permit me to recommend as a suitable person to 
fill the vacancy the Honorable Ransom H. Gillet, 
late Solicitor of that Court. 

Mr. Gillet is a native of this State; and was for 
many years, before his removal to Washington City, 
extensively engaged in the practice of the law, in the 
higher Courts of this State. His industry, talents 
and legal attainments, placed him in the front rank 
of the profession. His professional standing at the 
bar in the District of Columbia must be well known 
to you. I believe that he is eminently qualified for 
the place vacated by the resignation of Judge Scar- 
burgh, and sincerely hope that he may receive the 
appointment. 

e Yours truly, 
JoHN WILLIAMS, 
Late Justice Sup. Court, N. Y. 
4 

An instruction to a jury that evidence of con- 
tradictory statements made by a witness out of 
court is entitled to little weight is held, in Bradley v. 
Gorham ([{Conn.] 66 L. R. A. 934), to be erroneous. 
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Hew Books and Rew Editions. 


Inheritance Tax Calculations. By S. Herbert Wolfe, 
F. S. S.. New York: Baker, Voorhis & Co., 1905. 





At present the statute books of many of the States | 


of the Union contain provisions for the levying of 
collatetal inheritance taxes. To meet the need of 
reliable information on the subject, and particularly 
an exposition of the principles underlying the neces- 
sary calculations which form the basis for the im- 
position of this form of taxation, the work under 
review has been prepared. The author is a well- 
known consulting actuary, acting in that capacity 
for the insurance departments of several of the 
States, and is, therefore, thoroughly competent to 
perform his self-imposed task. The book, which is 
one of 300 pages, may be divided into four parts: 
Part I consisting of an explanation of the principles 
underlying the calculations of annuities, life estates, 
remainders, etc., expressed, so far as is possible, 
in non-technical terms; Part II, a series of problems 
or examples showing the application to actual cases 
of the principles explained in the first part of the 
book; Part III, consisting of numerous tables from 
which are to be selected the figures used in the solu- 
tion of the various problems arising in practice, 


based upon the Carlisle, the Northampton, the Actu- | 


aries’ and the American Experience Tables of Mor- 
tality at various rates of interest, and Part IV, a 
resume of the inheritance tax laws of the various 


States, with particular reference to the standards to | 


be employed in making these calculations. The above 
perhaps sufficiently indicates the scope of the work. 
It is not intended as a text-book for actuaries or 
actuarial students, but for the practicing lawyer. To 
these it cannot fail to prove highly useful, not merely 
for inheritance tax purposes, but also in connection 
with the usual problems which appear in every-day 
practice relative to the partition of estates, the value 
of inchoate dower rights, the expectation of life, etc. 
The arrangement of the work seems to us excellent, 
and the preparation of the somewhat intricate matter 
done with more than ordinary care. Undoubtedly 
the book will be welcomed by the legal profession and 
the judiciary. 


The National Administration of the United States 
of America. By John A. Fairlie, Ph. D. New 
York: The Macmillan Co., 1905. 


The need of a work dealing systematically with 
national administration in the United States has 
long been felt, and to supply that need Mr. Fairlie 
has produced the present treatise. A careful exami- 
nation 6f it indicates that the author has grappled 
successfully with a large subject. The work begins, 
naturally, with the powers of the president, and 
traces the enormous growth of its scope and value 
of the administrative powers of the president since 
the establishment of the present government under 
the Constitution. This has come about, as the 
author explains, largely through the exercise of the 


|power of removing subordinates and through the 
| promulgation of ordinances or executive orders gov- 
jerning administrative details which are necessarily 
|left to the president and his subordinates. The 
subject of the control of administrative affairs by 
|congress is also treated, though not as fully as 
might have been wished. Two chapters are devoted 
to the cabinet and to general features of our national 
administrative organization. The author then pro- 
ceeds to consider in detail the structure and duties 
of each of the executive departments, which informa- 
tion cannot fail to be highly useful to many students 
of the government and Constitution. The author 
has done his work carefully and his book will be 
found generally trustworthy. 


A Dark Lantern. By Elizabeth Robbins. New 
York: The Macmillan Co., 1905. 

“The Dark Lantern” is undoubtedly one of the 
notable novels of the year. The author, Miss Rob- 
bins, is an English woman, who has heretofore done 
exceptional work in the field of fiction, and this, the 
latest from her pen, is far out of the common. The 
hero is a gruff physician who abuses the power his 
position, as the curer of bodily ills, gives him, and 
is loved not only by the heroine of the tale, but by 
|all of his nurses. This heroine who had had many 
admirers, had been sought in Morganatic marriage 
by a German prince who had attempted to abduct 
her in true mediaeval style. Finally, unmated, rest- 
less and a physical and nervous wreck, she falls 
under the care of Dr. Garth Vincent, a man who is 
to teach her to fear, to worship, to give humbly in- 
stead of to demand imperiously. It is here that one 
enters upon that element of sexual analysis which’ 
gives the story its striking and unusual interest. If 
the agony is too long drawn out, it is undoubtedly 
powerful writing, and such as to stamp the author 
as far out of the common. Differences of opinion 
among readers there will undoubtedly be, but there 
is no doubt that “A Dark Lantern” will be much 
talked about during the next few months. 


—_—_—_— 
Literary Rotes. 


Miss Mary E. Waller, author of “The Wood- 
carver of "Lympus” and “Sanna,” lives at Bethel, 
Vermont. 





William Dean Howells, who has been for some 
time in New York since his return from Italy, has 
now gone for the summer to his country home at 
Kittery Point, Me. 


Miss Marion Ames Taggart, author of “ The Little 
Grey House,” whose inhabitants have become famil- 
iar to many a young reader, has escaped New York 
now for good and 4ll, and has built herself in 
Paradise Valley, Pa., a dwelling which she has named 
after the book. Mrs. Marion Hill, author of the 
amusing stories about the “ Pettison Twins,” which 
are appearing in McClure’s Magazine, is spending 
the summer in the same town. 
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Miss Effie Douglas-Putnam, author of that de- 
jightful romance of love and music, “ Cirillo,” is at 
work on another story dealing with artistic life in the 
Barbazon colony. 


Doubleday, Page & Company announce for pub- 
lication in August what they believe is an unusual 
first novel. It is called “The Missourian,” and is 
by Eugene P. Lyle, Jr. 


The many readers and admirers of John A. Mit- 
chell’s “ Amos Judd,” “ Pines of Lory” and “ The 
Villa Claudia,” will be glad to know that another 
story from his pen will be issued by Life Publishing 
Company some time during the coming autumn. 


Mr. Rowland Thomas, winner of the $5,000 first 
prize in the Collier Short Story contest, inaugurates a 
notable series of articles in the July World’s Work 
under the general title of “ The Railroads and the 
Square Deal.” 


It is pleasant and amusing in “ Little Citizens” 
to see Jews receiving friendly treatment at Irish 
hands. Miss Myra Kelly, who has made her kinder- 
garten of little Jews so widely known, is the daugh- 
ter of Dr. James E. Kelly, an Irish physician, with 
a successful New York practice. 


One of the conspicuous figures in school literary 


work, Rev. Judson Shaw, late field secretary of the | 


Young Citizens’ League, has completed a popular 
book describing the larger features of our national 
life, entitled “ Uncle Sam and His Children,” which 
will be brought out, with many illustrations, by A. S. 
Barnes & Co. 


The most interesting event in the magazine world 
for the month is the appearance of the Cosmopolitan 
under new auspices and in new garb. The famous 
old magazine, which was one of the pioneers of 
ten-cent periodicals, has taken on a new lease of 
life. The August number is interesting from cover 
to cover. Richard Le Gallienne has a charming 
essay on “ The Poetry of a Woman’s Smile,” illus- 
trated with photographs of New York society women 


taken in their merriest mood. Alfred Henry Lewis | 


begins a serial life of Paul Jones, which promises 


to be the most important piece of biography of the | 
Probably the best and most thrilling | 


present year. 
mountain-climbing pictures ever taken accompany 
an article by George D. Abraham entitled “ Most 
Daring of All Mountain-Climbers.” ‘Garrett P. Ser- 
viss tells of the work of the Carnegie Institution’s 
new solar observatory on Mount Wilson, California. 
Ada Patterson describes the adoption of children 
in New York city. Ambrose Bierce works his satiric 
vein to great advantage in a timely essay, “ The 
Jury System in Ancient America”—a supposedly 
historical document of the year A. D. 3687. Herbert 
D. Ward contributes an article that is bound to 
create wide attention throughout the country. It 
describes in vivid manner the peonage system which 
is working such injustice in the south. The fiction 
in this midsummer issue is by Francis Lynde, Tom 


Masson, Max Nordau, Anna Wharton Morris, Her- 
bert Quick and Ambrose Bierce. Other contributors 
are Elbert Hubbard, Edwin Markham, Cyrus Town- 
send Brady, John B. Tabb and Alan Dale. The num- 
ber is beautifully and abundantly illustrated. In 
fact, the new Cosmopolitan bids fair to step at once 
|into the front ranks of the magazines. 


“The Fat of the Land,” the story of an American 
farm, told by Dr. John Williams Streeter as the real 
record of his experiment in factory farming, has 
been one of the most popular outdoor books of the 
past year, and its appearance in the popular series 
|of paper novels will be welcome. Dr. Streeter, the 
author of “The Fat of the Land” and “ Doctor 
Tom: The Coroner of Brett,” died at his home in 
Lake Forest, Illinois, on June fourth. For more 
|than twenty-five years he practiced medicine in Chi- 
cago, building up a very large practice in one of the 
best residential districts. Several yedrs ago be con- 
tracted blood poisoning from an operation. Gradu- 
ally forced to withdraw from general practice, he 
devoted his last years to his private hospital and to 
his farm at Lake Forest. His illness led him to take 
| up writing as an occupation, and his first book, “ The 
Fat of the Land,” scored a remarkable success on 
its publication a year ago last February. Its account 
|of the making of a factory farm out of a piece of 
run-down land puts into concrete form the methods 
of the most progressive farmers to-day. Just how 
many thousand city dwellers have planned to take 
a piece of run-down land or an abandoned farm and 
convert it into an estate and have the fun of doing 
it in just this way would be difficult to compute. 





The International Studio for July contains an arti- 
cle by Christian Brinton, entitled “George Hitch- 
cock, Painter of Sunlight,’ which is an intimate 
appreciation of this American’s notable work in in- 
terpreting the effect of light and atmosphere. The 
article is illustrated with reproductions of Mr. Hitch- 
cock’s paintings and a portrait of the artist. Alice 
M. Kellogg continues her discussion of “ Recent 
| Camp Architecture” in an illustrated article describ- 
ing notable features in the Adirondack camps of 
\the Hon. Levi P. Morton, Mr. Adolph Lewisohn 
and Mr. O. H. Kahn. Leila Mechlin writes an 
appreciation of the work of the well-known animal 
|sculptor, Edward Kemeys. Among the illustrations 
jare representations of his “ Jaguar Lovers” and sev- 
‘eral of his unfinished sketches in clay. The recent 
\death of the great Belgian sculptor, Meunier, is 
| appropriately commemorated in a criticism by Fer- 
| nand Khnopff. The illustrations include many of his 
| striking reliefs and sculptures. The Royal Academy 
exhibition of 1905 is described by A. L. Baldry, and 
is accompanied by a dozen full-page reproductions 
of exhibits in sculpture and painting by George 
Frampton, A. Drury, Arnesby Brown, Alfred East, 
J. J. Shannon, Stanhope Forbes and others. Among 
other full-page illustrations in this number is a re- 
production in colors of the water-color drawing by 
Abanindro Nath Tagoro, entitled “The Banished 
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Yaksha;” a reproduction in photogravure of an 
etching entitled “ Borga,” by Count Louis Sparre; 
a tinted reproduction of “ Lady in Black and White,” 
by W. List, and reproductions in colors of “ A Ro- 
mantic Landscape,” by J. H. Donaldson;” “ Mother 
and Child,” by E. Borough Johnson, and “A Pro- 
vencal Landscape,” by Casimir Raymond. A. S. 
Levetus contributes an illustrated article on the 
“ Twenty-third Exhibition of the Vienna Secession.” 
Gustaf Strengell writes of the “Etchings of Count 
Louis Sparre,” the article being accompanied by six 
reproductions. Clive Holland, in “ Montmartre: Past 
and Present,” gives an interesting study of a fas- 
cinating theme, with characteristic photographs in 
illustration. The caricaturist, Joseph Simpson, and 
a striking series of his drawings are the subject of an 
article by Haldane Macfall. Among Simpson’s sub- 
jects are Whistler, Ibsen, Kipling, George Bernard 
Shaw and Maxim Gorky. The work of a German 
architect, Professor Emanuel Seidl, is described by 
Moritz Otto, Baron Lassar. Some old ceilings in 
Reading, England, have been made the subject of an 
illustrated article by P. H. Ditchfield. The Depart- 
ments of Studio Talk, Book Reviews, Current Art 
Events, etc., are particularly full in illustrations and 
comment. 


Funk & Wagnalls Company will publish shortly 
“The Preparation of Manuscripts for the Printer,” 
by Frank H. Viztelley, associate editor of the Stand- 
ard Dictionary. Besides giving directions to authors 
on how to prepare copy and correct proofs, Mr. 
Viztelley’s work points out how authors can effect- 
ively reduce the cost of corrections in type, and tells 
them where and how to make such corrections. 
The work also considers the subject of selecting a 
publisher, and treat of the methods followed in 
reading manuscripts, of the usual terms of publica- 
tion and royalties, of the rights of translation and 
dramatization, the value of advertising, the law of 
libel and infringement of coypright, methods of 
obtaining coypright, selection of type, illustrations 
and bindings, and other practical topics for the 
guidance of all who have any concern with writing 
or printing. 


The New York State library has prepared a classi- 
fied list of the eighty-five best books published in 
America last year for a village library. Of the 
eighty-five books, the following seventeen are pub- 
lished by The Macmillan Company: “The Sin of 
David,” by Mr. Stephen Phillips; “Getting Ac- 
quainted With the Trees,” by Mr. J. Horace McFar- 
land; “The Fat of the Land,” by Dr. John W. 
Streeter; “The History of American Music,” by 
Mr. Louis C. Elson; “The Adventures of Eliza- 
beth in Rugen,” by the author of “Elizabeth and 
Her German Garden;” “Japan: An Attempt at 
Interpretation,” by Mr. Lafcadio Hearn; “ Highways 
and Byways of the South,” by Mr. Clifton Johnson; 
“History of the United States of America,” by Mr. 
Henry W. Elson; “Theodore Roosevelt, the Citi- 








zen,” by Mr. Jacob A. Riis; “Reminiscences of. 
Peace and War,” by Mrs. Roger A. Pryor; “ Thomas 

Nast: His Period and His Pictures,” by Mr. Albert 

Bigelow Paine; “The Crossing,” by Mr. Winston 

Churchill; “ The Common Lot,” by Mr. Robert Her- 

rick; “ The Sea-Wolf,” by Mr. Jack London; “ Dux 

Christus,” by Dr. William Elliot Griffis; “ Poverty,” 

by Mr. Robert Hunter, and “Old-Time Schools and 

School-Books,” by Mr. Clifton Johnson. 


Mr. Robert Herrick’s new novel, “ Memoirs of an 
American Citizen,” which is running in The Satur- 
day Evening Post, will be published at once in book 
form. The Macmillan Company are making a 
specially attractive volume of it, and are including 
in it fifty illustrations. The book promises to be 
even more popular than most of the author’s pre- 
vious works. 


The Living Age for June seventeenth contains 
two articles of especial interest to American read- 
ers— Lucas Malet’s sprightly and pungent contribu- 
tion to The Fortnightly on “The Threatened 
Re-subjection of Woman,” apropos of President 
Roosevelt’s recent utterances and Daniel Crilly’s 
appreciation of “American After-Dinner Oratory,” 
from The Nineteenth Century and After. 


Miss Gwendolen Overton’s first novel, “ The Herit- 
age of Unrest,” is just appearing in the Macmillan 
Paper Novel Series. This novel has been generally 
regarded as the most vivid and truthful picture of 
the great southwest in literature. It also puts the 
rights and wrongs of our treatment of the Indians 
in that part of the country in a forcible light. The 
romance between the Australian and the half-breed 
Felipa, each of whom has the heritage of unrest, pur- 
sues its stirring course in a dramatic end. 


The Macmillan Company’s July announcements 
include: “ At the Sign of the Fox,” the new novel 
by “ Barbara,” as the author of “The Garden of a 
Commuter’s Wife;” Mr. Maurice Hewlett’s new 
novel, “The Fool Errant: Being the Memoirs of 
Francis-Antony Strelley, Esq., Citizen of Lucca;” 
Mr. Robert Herrick’s new novel, “ Memoirs of an 
American Citizen,” which is running in The Satur- 
day Evening Post; “Problems of Philosophy; or, 
Principles of Epistemology and Metaphysics,” by 
James Hervey Hyslop, Ph. D., LL. D., formerly 
professor of logic and ethics in Columbia University. 


The July Arena opens the thirty-fourth volume 
of this standard review with a very notable table 
of contents. Among the features that will appeal 
with special interest to persons interested in civic 
life and duty are the following: “The Economic 
Struggle in Colorado,” by Hon. J. Warner Mills; 
“Municipal Black Plague,” a story of the period 
of utter darkness which immediately preceded the 
recent revolt of the people of Philadelphia, by Ru- 
dolph Blankenburg; “ How the People Should Ac- 
quire Public Utilities,” by Prof. E. W. Bemis and 
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F. F. Ingram, and a criticism of Andrew D. White’s |“ Autocracy and War,” exults in Russian disasters, 
position on the railway question, by the editor of|and flouts the idea that Russia’s might was ever 
The Arena. There is also an admirable paper en- | anything but an unsubstantial spectre. J. W. Root 
titled “The Charm of Emerson,” by Prof. J. R.| communicates observations which he made of “The 
Mosley, Ph. D., one of the most fascinating papers Industrial Situation in Ireland” during a recent visit 
that has been written in years on the Concord |to the Emerald Isle. G. Herbert Thring, secretary 
philosopher; “Homer Davenport: A Cartoonist | of Incorporated Society of British Authors, discusses 
Dominated by Moral Ideals,” illustrated with a)|“ United States Coypright and International Rela- 
number of Mr. Davenport’s best drawings; “The tions.” Professor Charles A. Briggs explains the 
Struggle of Autocracy With Democracy in the Mid-| present movement for “Reform in the Roman 
Era,” by E. P. Powell; “Our Diplomatic Policy | Catholic Church.” Robert Atter gives a compre- 
in Relation to the Republic of Panama,” by Prof. | hensive account of conditions existing in “ Poland 
Edwin Maxey, and “ The Identity of Socialism and | To-day.” Gustav Kobbe relates the story of the 
Christianity,” by James T. Van Rensselaer. There! relations between “Franz Liszt and Princess Car- 
are two original full-page cartoons in this issue, one |olyne.” Sir Henry Cotton indicates that “The 
drawn by Dan Beard, the other by Ryan Walker, | Political Future of India” is to be an autonomous 
besides four full-page half-tones printed in sepia on |India, federated with the other portions of the 
India tint paper. These, with the “Mirror of the! British Empire. G. A. Chamberlain strongly depre- 
Present,” the Book Studies, current cartoons and | cates “Our Neglect of South American Markets.” 
book reviews make up one of the strongest and most | Elizabeth Carpenter considers “Marriage and Di- 
readable numbers of The Arena that has appeared. _vorce from a Lay Point of View.” The department 
|of World Politics contains information communica- 
tions from London, St. Petersburg, Paris and 
Washington. 


Lincoln Steffens, whose story of Philadelphia 
“Corrupt and Contented” has been so dramatically 
vindicated by recent events, went down to Philadel- 
phia a few days ago to get a whiff of the exhilarating 
atmosphere that pervades the reformed city. “ Didn’t 
you know all along,” he asked Mayor Weaver, “the 
rottenness of those fellows you are turning out only 
now?” “No,” said the mayor, “I didn’t. I read 


John Lane Company, The Bodley Head, is the full 
name of the incorporated publishing house in New 
York, formerly the American branch of the English 
house. Mr. Rutger Bleecker Jewett, the vice-presi- 
dent of the new company, is the managing director. 





your ‘ Philadelphia: Corrupt and Contented,’ but I 
thought you had grossly exaggerated the conditions.” 
“What do you think about it now?” asked the 
author of “ The Shame of the Cities.” “ Now,” re- 
plied the mayor, “I know that you grossly under- 
estimated.” Lincoln Steffens considers the spectacle | 
of Philadelphia aroused the greatest story he has | 
met in American politics. 


Associated with him on the board of directors are: 
|Mr. Spencer Trask, Mr. Robert W. DeForest and 
Mr. Acosta Nichols. The new company will follow 
‘the general style of publications already associated 
with the name of the Bodley Head, and plan to ex- 
tend and broaden the scope of the International 
Studio, which has already become established as the 


standard art magazine of the country. 
A new book by F. Berkeley Smith, entitled | 

“Parisians Out of Doors,” completing his triology | The table of contents of the Review of Reviews for 
on Paris life, will be published by Funk & Wagnalls | July includes the following, besides copious addi- 
Company. In a breezy, formal style the author pic- ‘tional comment on the progress of the world and the 
tures every form of out-of-door amusement in and | record of current events: The Late Mrs. Mary A. 
about the capital of the world’s fun. The book is_ Livermore: A Portrait; A Bonaparte at the Head 
handsomely printed and bound. The contents are| of the American Navy; “John Paul Jones and Our 





preceded by a dainty frontispiece by F. Hopkinson 
Smith, and the book is profusely illustrated with 
sketches and photos by the author, including a hand- 
colored plate by de Gyllenhammar. 


The July issue of the North American Review con- 
tains a selection of unusually able and interesting 
articles on a number of timely topics. The Rt. Hon. 
Sir John E. Gorst, M. P., tells a gruesome tale of 
“ Physical Degeneration in Great Britain.” S. Her- 
bert Wolfe criticises “ Present Supervision of Life 
Insurance Companies.” Booker T. Washington de- 
scribes “ The Religious Life of the Negro.” W. H. 
Allen, general agent of the New York Association 
for Improving the Condition of the Poor, advocates 
“Publicity in Educational and Charitable Work.” 





Joseph Conrad, in an extraordinary article, entitled 


First Triumphs on the Sea,” by Charles Henry Lin- 
coln; “For the Conquest of the Pole,” by P. T. 
McGrath; “ Argentina: The Wonderland of South 
America,” by John Barrett; “ How Niagara is ‘ Har- 
nessed,’” by Truman A. DeWeese; “ Why Norway 
Has Separated From Sweden,” by “A Danish Ob- 
server;” “The Norwegian Viewpoint,” by Rasmus 
B. Anderson; “A Swedish View of the ‘ Revolu- 
tion,’” by John A. Enander; “The Freight Rates 
that Were Made by the Railroads,” by W. D. Tay- 
lor; “The La Follette Railroad Law in Wisconsin,” 
by John R. Commons; “Street Railway Fares in 
Large Cities,” by Howard S. Knowlton; “ The New 
Mortgage Tax in New York,” by Edwin R. A. Selig- 
man; “Some French Books that American Women 
Ought to Read,” by Stephane Jousselin; “ Leading 
Articles of the Month.” 
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Legal Rotes. The right to an injunction to restrain a manufac- 
turer of pig iron from changing the manner of 

Judge Charles Field, of Athol, Mass., who is said operating his furnaces is sustained in Sullivan v. 
to be the oldest judge in the country in active ju- Jones & L. Steel Co. ({Pa.] 66 L. R. A. 712), where 
dicial service, celebrated the ninetieth anniversary | the result of the change is to cast ore dust upon 
of his birth recently. Judge Field holds court at neighboring residential property in such quantities 


Athol and Gardner several days each week. as to destroy homes and other property there 
situated. 





Morris S. Wise, lawyer and referee in bankruptcy, 
who had been ill for some time of heart disease, died A contract for present insurance is held, in Sum- 
at his summer home at Bay Shore, L. I. recently.| mers v. Mutual L. Ins. Co. ([Wyo.] 66 L. R. A. 
He was born in New York city in 1850 and admitted | 812), not to be made by an applicant who gives his 
to the bar in 1872. He was chairman of the execu-| note for the first premium in consideration that a 
tive committee of the National Association of| policy shall be issued, where his examination is to 
Referees in Bankruptcy. A wife and two children| be made in the future, and he expressly stipulates 
survive him. , that the note shall not be negotiated until the policy 


‘ wr has been delivered and accepted. 
The Supreme Court of New Jersey, in a decision 


rendered by Justice Fort, has sustained the constitu- —_——>~——— 

tionality of the law which prohibits the shooting of 

live pigeons as a test of markmanship. The case was Humorous Side of the Law. 
before the court on review of the conviction of 
Charles W. Davis in the Burlington County Court 





Each spring, for a number of years, it was the 
custom of the late Joseph Jefferson,to leave Palm 


for violating the law. Davis ohne member of the} Beach, where he had his winter home, for a theatrical 
Riverton Gun Club, and his violation of the law was | tour of six weeks. He was once asked by the writer 


planned for the purpose of providing a test case. | if, after nearly seventy years on the stage, he did 


The Supreme Court holds that the law is a Proper | not find this professional work burdensome, and he 
exercise of the police powers of the State. 





{answered quickly that his spring tour was the easiest 

William C. McHarg, the dean of the Albany | way that he knew of to make about thirty thousand 
county bar, died while asleep on the couch in his | dollars. Mr. Jefferson was always fond of telling 
office at 51 State street a little after midday. He had | stories, and often told the following about himself: 
not been in the best of health and lay down, request-| He had been invited to be present at the meeting 
ing to be called in a short time. When one of the | of a certain secret order, noted for its hospitality. 
clerks went to arouse him he was dead. Dr. Neuman | But he was hardly seated before the chair roared out: 

“ Let our worshipful officers arrest one Joseph Jef- 
ferson, and bring him before us.” 

“But what am I arrested for, Mr. President?” 


was called and later his nephew and family physician, 
Dr. McHarg, responded to summons. Dr. McHarg 
had been treating his uncle for valvular disease of : ne 
the heart, and when this fact was stated to Coroner asked the prisoner, after he had been hustled “ up 


Van Guysling he permitted him to sign the certifi- front.” ; ; : ; 
cane of danth. “For discharging firearms in the Catskills and 


Judge McHarg, as he was familiarly known, was compassing the death of your good dog, Schneider.” 
born in the town of Bethlehem in 1819 and was in| But it was only a little holiday lark, and 
his eighty-seventh year. He had been a resident o 





¢| Schneider died while I was asleep!” protested Mr. 


Albany for the “greater part of his life. He gradu- | Jefferson. Pb = amie, geaiemen oF We 
ated from the Law School and Union College and |J"t¥?” he asked, appealing to the others. 


“ y ” a . 
was admitted to the bar at a General Term of the} | og came the answer in a chorus. 
old Supreme Court in New York in 1846. Some | e€ jury acquits me, your honor, remarked the 


isoner. 

“T am suspicious of the jury,” replied the presi- 
dent; “ You are such an old hand at packing houses 
that I believe you have packed this jury.” — Success. 


years ago he was elected secretary of the Callanan | PT 
Road Improvement Company, a position he held up | 
to the time of his death. He was a close friend 
and associate years ago of the late James Callanan, 
the Iowa millionaire, and was remembered by him in — 

his will by a bequest. He had always been a Repub-| In a rural justice court, says the Atlanta Consti- 
lican, and was an Odd Fellow. He was appointed a | tution, the defendant in a case was sentenced to serve 
member of the original board of public instruction, | thirty days in jail. He had known the judge from 
under the law of 1866 and served until June 9, 1868, | boyhood, and addressed him as follows: 

when he resigned. He was a man of kindly disposi-| “Bill, old boy, you’re a-gwine ter send me ter 
tion, a deep student and wise counselor. He is sur-| jail, air you?” 

vived by his wife and daughters, Mrs. Hugo Reid,| “That’s what,” replied the judge. “Have you 
of Montclair, N. J., and Mrs. W. L. Smith, of| anything to say ag’in it?” 

Brooklyn. The sudden news of his demise caused| “Only this here, Bill: God help you when I get 
universal regret throughout the city.— Albany Argus. | out!” — Ladies’ Home Journal. 











